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UNLAWFUL ACTIVITY

What About If I Don’t Know For Sure?

Under the procedures set out in Model 
Rule 1.13(b)-(e), the in-house counsel 
must possess actual knowledge of 
wrongdoing.  However, Model Rule 1.13 
provides that such knowledge can be 
inferred from circumstances, and the 
attorney cannot ignore obvious 
violations.
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ETHICAL BEST PRACTICES

(1) Confront the COO.  Simply ask the COO to reconsider 
her decision.

(2) Advise and recommend that a separate legal opinion 
from an outside law firm on the matter be sought for 
presentation to appropriate authority in the organization.

(3) If the issue is not resolved, the in-house counsel must 
report the violation “up the corporate ladder” until she 
reaches the Board of Directors where, ultimately, if the 
issue is not resolved, she may have to resign.

(4)  In referring the matter to higher authority, the lawyer 
may, as necessary, advise the board that the lawyer’s 
ethical obligations would likely require withdrawal from 
representing the corporation, and appropriate disclosure to 
the court, if she learns that the COO carries out the threat 
and the misconduct is not otherwise rectified.
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UNLAWFUL ACTIVITY

What about the documents?

If the in-house lawyer reasonably believes after 
counseling and remonstrating with the client that 
the COO has not retracted her threat, the lawyer 
should preserve any pertinent documents, or copies 
thereof, in her possession until the matter of 
discovery compliance is resolved.   The in-house 
lawyer should decline to return the documents to 
the COO or the corporation.  Doing so with the 
knowledge of the COO’s intentions could be 
considered assisting the client in destroying or 
concealing a document having potential evidentiary 
value in violation of other ethical rules.
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UNLAWFUL ACTIVITY

What about my job?  Must I resign?

The in-house lawyer may continue the representation 
of the corporation notwithstanding the COO’ds threat 
to destroy documents.  A lawyer shall withdraw if the 
representation will result in violation of the Rules of 
Professional Conduct or other law.  Faced with the 
COO’s threatened misconduct, however, continued 
representation of the corporation is consistent with 
the lawyer's previously discussed obligations under 
Model Rule 1.13(b).  Such representation will not 
result in violation of the Rules or other law, but 
fulfills the lawyer's ethical duties and may forestall a 
violation of law by the client.
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