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CAUSE NO. 2011-70575

IRMA AZUARA, IN THE DISTRICT COURT OF
Plaintiff,

V. HARRIS COUNTY, TEXAS

FIRST SOURCE ELECTRICAL, LLC,

0% 0N LN U U U LN U o

Defendant. 61ST JUDICIAL DISTRICT
DEFENDANT'’S MOTION FOR SUMMARY JUDGMENT

Defendant First Source Electrical, LLC (“First Source”) files its motion its for summary
judgment, showing in support as follows:
L INTRODUCTION

Plaintiff Irma Azuara (“Azuara”) was First Source’s Senior Vice President and
Controller. She was terminated on March 29, 2011." On November 21, 2011, Azuara filed this
lawsuit, alleging: (1) three claims for breach of contract; (2) a claim for quantum meruit; and (3)
a claim for breach of the duty of good faith and fair dealing.” As set forth below, based on the
undisputed material facts, Azuara’s claims fail as a matter of law.

First, Azuara brings a breach of contract claim for severance pay, which fails because
First Source terminated her employment for “cause,” as defined in her Employment Agreement,
and therefor owed her no severance.> Specifically, it is undisputed that First Source had failed to

achieve a net positive cash flow: (1) for two consecutive calendar quarters; and; (2) for the last

full calendar year of Azuara’s employment — both of which were express grounds for “cause” to

! AzuaraDep., Ex. A at 34.
2 Azuara’s Original Petition at §9 5.1-9.1.

*  Modification of Employment Agreement (Jan. 2010), Ex. F, at pp-2-3,93.



terminate Azuara under the Employment Agreement.* Additionally, Azuara’s admitted
malperformance in not making an important accounting adjustment caused First Source to be in
breach of its First Capital Loan, which was yet another express ground for termination for
“cause” under the Employment Agreement.” And, Azuara’s failure to make the large accounting
adjustment, which she admitted that she should have made — but did not — is yet another separate
and independent basis for termination for “cause.”® Because Azuara was terminated for “cause,”
she was owed no severance.

Second, Azuara also brings a breach of contract claim for repayment of $100,000.00 she
had spent to purchase “Class A” Unit Shares as an investment in First Source. This claim fails
because, under the controlling agreement, she has no right to the return of the $100,000.00.
Even Azuara admits that she can think of no legal basis for asserting such a claim.’

Third, Azuara brings a third breach of contract claim for the value of “Class B” unit
shares First Source gave to her, but even she admits that claim fails because those unvested
shares were forfeited upon her termination, pursuant to the express terms of the Restricted
Award Agreement.®

Finally, Azuara’s claims for quantum meruit, and breach of the duty of good faith and
fair dealing fail for a host of fundamental legal reasons, set out below, and admitted to by Azuara

herself in her deposition.” Accordingly, First Source is entitled to a final summary judgment.

Maodification of Employment Agreement (Jan. 2010), Ex. F, at pp. 2-3, § 3.
Modification of Employment Agreement (Jan. 2010), Ex. F, at pp. 2-3, 9 3.
Modification of Employment Agreement (Jan. 2010), Ex. F, at pp. 2-3, ¥ 3(1).
T Azuara Dep., Ex. A at 130-34,

®  Azuara Dep., Ex. A at 65.

®  Azuara Dep., Ex. A at 134-36.



II. BACKGROUND FACTS
A. Azuara Joined First Source As A Start Up Operation In February 2008

First Source was founded in February 2008, when a team of employees left Key
Electrical Supply to start a new company, First Source.!® First Source is a small company,
employing approximately forty individuals, which supplies and distributes commercial, multi-
family, residential and low-voltage electrical supplies to electrical contractors.''

First Source’s majority owner, investing nearly $7,000,000 in First Source, is White Oak
Partners, Inc., a private equity firm located in Columbus, Ohio."* Michael Menzer is the founder
and Chief Executive Officer of White Oak Partners.”* Michele Souder served as Senior Partner
of Investment Management at White Oak Partners.'* Her primary duties were to manage the due
diligence and acquisition activities for the firm and to provide oversight to White Oak
investments.'®

Azuara was the Vice President and Controller of Key Electrical Supply.'® On February 7,
2008, Azuara and First Source entered an Employment Agreement, in which she accepted the
position of Senior Vice President and Controller, with a base salary at $138,298.00 per year.'’

The Employment Agreement also provided for two years pay if Azuara was terminated without

19 Azuara Dep., Ex. A, at 40.

"' Azuara Dep., Ex. A, at 95-96; see also deLoache Aff., Ex. B, at 9 2.
12 Azuara Dep., Ex. A, at 42-43.

3 Azuara Dep., Ex. A, at 43-44.

" Souder Aff,, Ex. C, at 2.

15 Souder AfT., Ex. C, at 2.

16 Azuara Dep., Ex. A, at 46-47.

' Employment Agreement (Feb. 2008), Ex. D; see also Azuara Dep., Ex. A, at 42, 46, 48.



“cause.”'®

Azuara’s essential job duties were to make sure the financial reports were correct,
meet financial reporting deadlines, analytical, payroll, and account management.'®

As an investment, on October 1, 2008, Azuara purchased 12 “Class A” Unit Shares in
First Source (for $100,000.00), pursuant to the terms of the Amended and Restated Limited
Liability Company Agreement.?® Azuara understood that, under the terms of the Amended and
Restated Limited Liability Company Agreement, in order to receive a return on her stock
purchase, First Source had to be profitable.>! Azuara knew that, in fact, First Source was not ever
profitable — it launched its business at the exact wrong time — right as the recession hit with full

force in the fall of 2008.2

B. After Nearly Two Years Of Poor Financial Performance, First Source
Renegotiated Its Employment Agreement With Azuara

Despite the substantial seed money put in by White Oak, First Source was not performing
financially.” Thus, in late-2009, White Oak Partners sought and secured external funding for
First Source from First Capital Loan in the amount of $2,000,000.2 Menzer, the primary
investor at White Oak Partners, guaranteed the loan.’ In exchange for assuming the risk on the

loan, White Oak Partners wanted some level of management control.?® Thus, on January 1,

Employment Agreement (Feb. 2008), Ex. D.

Azuara Dep., Ex. A, at 45.

Amended and Restated LLC Agreement (Oct. 2008), Ex. E; see also Azuara Dep., Ex. A, at 51.
Azuara Dep., Ex. A, at 54.

Azuara Dep., Ex. A, at 54.

B deLoache Aff., Ex. B, at ] 8.

* deLoache Aff., Ex. B, at 1 8.

#  deLoache AfY., Ex. B, at ¥ 8.

 deLoache Aff., Ex. B, at 9.



2010, after approximately two years of poor financial performance during the recession, First
Source renegotiated its contracts with its Executives, including Azuara.?’ Azuara’s base salary
was cut to $112,394.14 per year, the grounds for a “cause™ based termination were expanded,
and the amount of severance in the case of a termination without “cause” was reduced.®

On April 21, 2010, Azuara was given 2.4 “Class B” Unit Shares in First Source, pursuant
to the terms of a Restricted Unit Award Agreement.?® The first one-fourth of those “Class B”
Unit Shares were to vest a year later, on April 21,2011.3°

C. In May 2010, White Oak Learned That Azuara Failed To Make An

Important Financial Adjustment For Seventeen Months — Something Azuara
Herself Admits She Knew She Should Have Done, But Did Not

In May 2010, Souder and Jim Cramer, incoming Chief Financial Officer, leamned of a
significant problem.”’ In late 2008 and/or early 2009, First Source had over-purchased copper
wire.’”> White Oak Partners recognized the swing in inventory value and actually inspected the
First Source warehouse at the time.>> White Oak Partners assessed the decline in value due to
falling copper prices (ie., from $3.00 per pound to $1.50 per pound), and Souder asked
management (specifically, Mark Jenson, the President, and Azuara, the Controller) at that time to
make an accounting entry to properly reflect the adjustment in value downward of approximately

$198,936.00.>* Jenson did not make the entry.>* Jenson also instructed Azuara not to make the

7 deLoache AfY., Ex. B, at 9 9; see also Modification of Employment Agreement (Jan. 2010), Ex. F.

Modification of Employment Agreement (Jan. 2010), Ex. F; see also Azuara Dep., Ex. A, at 59-62.

* Restricted Unit Award Agreement (Apr. 2010), Ex. G; Azuara Dep., Ex. A, at 62-64.

3% Restricted Unit Award Agreement (Apr. 2010), Ex. G; Azuara Dep., Ex. A, at 64-65.

3! Souder Aff,, Ex. C, at § 10; see also Email between Souder and Cramer, Ex. M.

32 Souder Aff., Ex. C, at § 5.
% Souder Aff., Ex. C, at § 5.

* Souder AfT, Ex. C, at 998, 9; see also Azuara Dep., Ex. A, at 72, 77.



entry, and she listened to him, rather than to Souder.*® Azuara admits that she listened to Jenson,

rather than make the adjustment, even though she knew that was she was doing was wrong, and

painted a false financial picture of First Source to its lenders and to White Oak. As she testified:

Q: Would you agree with me that White Oak had a right to be upset when
they learned that this adjustment had not been made for over a year?

Yes.

Because by not making the adjustment for over a year, it painted a falsely
inflated picture of the valuation of First Source’s inventory, correct?

A: Yes.

Q: And you know, as someone who has worked in accounting and as a
controller for a long time, that accuracy in financial reporting is
important?

A:  YesY

By the time Souder and Cramer learned that the adjustment had not been made in May

2010, the carrying value of the inventory remained overstated and that overstatement had

increased to approximately $275,000.00.%% Asa result, Jenson was terminated in June 2010.%°

Azuara admitted that she failed to make the adjustment, but claimed she was just following

Jenson’s orders.”> Azuara conceded that listening to Jenson was wrong, because she knew that

she should have made the adjustment anyway:

Q: If your superior tells you to do something that you objectively know is
wrong, you shouldn’t do it. Correct?

s

36

37

38

39

40

Souder Aff,, Ex. C,m 9 9.
Souder AfT, Ex. C, at 19; see also Azuara Dep., Ex. A, at 78-81, 83,
Azuara Dep., Ex. A, at 86-87.

Souder Aff., Ex. C, at § 10; see also Kleshinski AfT., Ex. H, at § 13; Email between Kleshinksi and Cramer (May
2011) and Inventory Reconciliation Summary, Ex. N.

Azuara Dep., Ex. A, at 84.
Azuara Dep., Ex. A, at 83, 88.



Mr. Levy: Object, form.
A: Correct.

Q: And you, yourself, admitted that you knew the adjustment should have
been made for over a year, correct?

A: Yes.!
D. Azuara’s Admitted Failure To Make The Important Accounting Adjustment

For Seventeen Months Caused First Source To Be In Breach Of Its Loan
Agreement With First Capital Loan

Azuara’s failure to properly make the adjustment in a timely fashion — when she knew
she should have — caused First Capital Loan to find that First Source had breached its loan
agreement.42 As a result, First Capital Loan imposed fees on First Source, which First Source
than had to pay in order to obtain waivers later in 2010."  The waiver fee was $7,500.00, and
the waiver documentation fee was $500.00.* In addition, because First Capital Loan learned
about the failure to properly make the adjustment in a timely fashion, it then audited First Source
itself, which resulted in additional audit fees of roughly $6,000.00 per fiscal quarter.*s

E. First Source Began A Search For A Replacement For Azuara In August
2010, Ultimately Found One, And Then Terminated Azuara For “Cause”

After Jenson was terminated, Azuara began reporting to the new President of First
Source, Phil deLoache.'® Although it was known that Jenson and Azuara were complicit in

concealing the write down of the copper wiring, First Source did not terminate Azuara at the

' Azuara Dep., Ex. A at 88.

2 Kleshinski AfF,, Ex. H, at { 6.

# Kleshinski Aff,, Ex. H, at § 6.

# Kleshinski Aff,, Ex. H, at { 6; see a/so Email 1o White Oak Partners from First Capital (Sep. 2010), Ex. 1.
% Kleshinski Aff,, Ex. H, at | 6; see also Azuara Dep., Ex. A, at 93-94.

4 deLoache Aff, Ex. B, at§ 11.



same time as Jenson.'’ At that time, First Source was in a tenuous financial position and
believed that firing Azuara would damage the company further for several reasons.*® First, First
Source is a small company of approximately 30 employees.* Azuara was part of the team that
started First Source.”® After firing Jenson, Azuara was the only remaining person that had any
in-depth knowledge of the company’s finances.”’ Second, from a practical standpoint, Azuara
was the only person who touched the day-to-day financial operations for First Source, including
an Eclipse business system (distribution specialty software), ADP-payroll, bills, and bank
loans.”? Third, in addition to Jenson, First Source lost two other employees—Mark Yokem and
Eddie Goates—who were key outside/inside salesman and resigned from First Source to go back
to work for Key Electrical.”® Thus, despite great reservations, First Source did not fire Azuara
but, instead, placed her on an extremely short leash, including assigning David Kleshinski, an
accounting manager at White Oak Partners, to monitor her work in three areas: weekly
borrowing base certificate (BBC); monthly financials; and cash forecasting.>*

Weekly meetings were conducted with deLoache, Azuara, Jimmy Chandler (Vice
President of Purchasing) and Michael Pesek (Vice President of Operations). Kleshinski, the

White Oak Partners accounting manager, participated in the meetings via teleconference.”® In

47 deLoache Aff,, Ex. B, at ] 12.
“ deLoache AfE., Ex. B, at ] 12.
“ Azuara Dep., Ex. A, at 95-96.
%0 Azuara Dep., Ex. A, at 96.

! Azuara Dep., Ex. A, at 96.

2 Azuara Dep., Ex. A, at 96-97.

3 Azuara Dep., Ex. A, at 99-100

4 deLoache, Ex. B, at 99 12-13; Kleshinski Aff., Ex. H, at § 7; Azuara Dep., Ex. A, at 102-103.

% Azuara Dep., Ex. A, at 112.



addition to Kleshinski, in a short time, deLoache began observing Azuara’s mistakes.*® As an
accounting manager for White Oak Partners, it is Kleshinski’s responsibility to maintain
completeness and accuracy of financial statements of the three companies he manages (First
Source and two window companies) as well as the timeliness of all reports.”” Kleshinski never
felt confident that what he received from Azuara would be correct.®® He had to thoroughly
double check everything and ask for all back up data every month.” Azuara’s work was replete
with mistakes.®® As this evidence demonstrates, separate and apart from Azuara’s complicity in
the massive write off, Azuara’s poor job performance caused other problems.*’

By August 2010, First Source actively began looking for a replacement for Azuara.5
Specifically, a headhunter was hired to begin a confidential search for a new financial officer.%
Several months went by without locating an individual with the necessary qualifications—e.g.,
knowledge of Eclipse business system.*® In January 2011, a new headhunting firm was

employed that specialized in financial placement.** Within a few months, a replacement named

% deLoache Aff., Ex. B, at{ 15.
7 Kleshinski Aff., Ex. H, at § 2.
8 Kleshinski Aff., Ex. H, at § 8.
% Kleshinski Aff., Ex. H, at { 8.
% Kleshinski Aff., Ex. H,at § 8.
' Kleshinski Aff., Ex. H, at 8.

82 deLoache Aff,, Ex. B, at 4 16; see also Emails Between deLoache, Cramer, and Headhunters, Ex. K.

6 deLoache Aff., Ex. B, at ] 16; see also Emails Between deLoache, Cramer, and Headhunters, Ex. K.

& deLoache Aff,, Ex. B, at ] 16.

8 deLoache AfT., Ex. B, a1 § 17; see also Emails Between deLoache, Cramer, and Headhunters, Ex. K.



Kristi Blaschke was hired and sent to White Oak Partners for training to be First Source’s new
Controller.%

On March 29, 2011, deLoache met with Azuara and terminated her employment with
First Source.”’ At the meeting, deLoache gave Azuara a letter outlining the bases for her
termination and explaining that she was being terminated for “cause.”®® After an exchange of a
demand letter and a response,®® Azuara filed this lawsuit on November 21, 2011, alleging three
claims for breach of contract, a quantum meruit claim, and a claim for breach of the duty of good
faith and fair dealing.

III. SUMMARY JUDGMENT STANDARD

First Source seeks both a traditional and a no-evidence summary judgment. The movant
for a traditional summary judgment has the burden to show that no genuine issue of material fact
exists and thus he is entitled to judgment as a matter of law. TEX. R. Civ. P. 166a(c); KPMG
Peat Marwick v. Harrison County Hous. Fin. Corp., 988 S.W.2d 746, 748 (Tex. 1999). Once the
movant shows he is entitled to judgment as a matter of law, the burden shifts to the non-movant
to present evidence raising a fact issue to defeat the motion for summary judgment. Haight v.
Savoy Apartments, 814 S.W.2d 849, 851 (Tex. App.—Houston [1st Dist.] 1991, writ denied).

In a no-evidence summary judgment, the movant represents that no evidence exists as to
one or more essential elements of the non-movant’s claims, upon which the non-movant would

have the burden of proof at trial. TEX. R. Civ. P. 166a(i); Jackson v. Fiesta Mart, 979 S.W.2d

% deLoache Aff., Ex. B, at § 19.
7 deLoache Aff., Ex. B, at § 18; Azuara Dep., Ex. A, at 113.
deL.oache AfF., Ex. B, at § 18; see also Termination Letter to Azuara, Ex. L; Azuara Dep., Ex. A, at 113-114.

;.gner é‘ror;; Rosenberg to deLoache of May 5, 2011, Ex. O; Letter from Adkinson to Rosenberg of May 14,
1LEx.P.

10



68, 70-71 (Tex. App.—Austin 1998, no pet.). On review, the court ascertains whether the non-
movant produced more than a scintilla of probative evidence to raise a genuine issue of material
fact. Id. More than a scintilla of evidence exists if the evidence “rises to a level that would
enable reasonable and fair-minded people to differ in their conclusions.” King Ranch, Inc. v.
Chapman, 118 S.W.3d 742, 751 (Tex. 2003). If the evidence does no more than create a mere
surmise or suspicion of fact, less than a scintilla of evidence exists. Merrell Dow Pharms., Inc.
v. Havner, 953 S.W.2d 706, 711-12 (Tex. 1997). Although the non-moving party is not required
to marshal its proof, it must present evidence that raises a genuine fact issue on each of the
challenged elements. TEX. R. Civ. P. 166a(i). The fact that a movant attaches evidence to a
motion for summary judgment on both traditional and no-evidence grounds does not foreclose it
from asserting that there is, in fact, no evidence with regard to a particular element. Binur v.
Jacobo, 135 S.W.3d 646, 651 (Tex. 2004). Rather, any attached evidence should be examined to
determine whether it creates a fact question. Id.

IV. ARGUMENT AND ANALYSIS

A. Azuara’s Three Breach Of Contract Claims
1. Law

Under Texas law, to prevail on a claim for breach of contract, the plaintiff must establish
the following elements: (1) the existence of a valid contract; (2) performance or tendered
performance by the plaintiff, (3) breach of the contract by the defendant; and (4) damages
sustained by the plaintiff as a result of the breach. Wright v. Christian & Smith, 950 S.W.2d 411,

412 (Tex. App.—Houston [1st Dist.] 1997, no writ).
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Azuara’s Employment Agreement, and Modification of Employment Agreement,

however, provide that they are governed by Delaware law.”

Under Delaware law, to prevail,
Azuara “must demonstrate: first, the existence of the contract, whether express or implied;
second, the breach of an obligation imposed by that contract; and third, the resultant damage to
the plaintiff.” VLIW Tech., LLC v. Hewlett-Packard Co., 840 A.2d 606, 612 (Del. 2003). To
satisfy the second prong of the breach of contract analysis, plaintiff must identify the express
contract provision that was breached to avoid dismissal. See Anderson v. Wachovia Morigage
Corp., 497 F. Supp. 2d 572, 581 (D. Del. 2007), aff’d, 621 F.3d 261 (3d Cir. 2010) (citing Wal-
Mart Stores, Inc. v. AIG Life Ins. Co., 901 A.2d 106, 116 (Del. 2006)).

2. Analysis

a. Severance Pay Claim

Azuara’s Employment Agreement, and Modification of Employment Agreement provide
that if First Source terminated her without “cause” then it is obligated to pay her one-year’s Base
Salary on a monthly basis, for a period of a year.”' That would translate to $112,394.14.
Azuara claims she is entitled to that amount based on her assertion that she was terminated
without “cause.” Azuara’s claim is without merit.

First Source clearly had “cause” to terminate Azuara, as defined by the Azuara’s
Employment Agreement, and Modification of Employment Agreement.” Specifically, Azuara’s

Modification of Employment Agreement provides that “cause” means, among other things:

™ Employment Agreement (Feb. 2008), Ex. D, at p. 10, § 10; see also Modification of Employment Agreement

(Jan. 2010), Ex. F, at p. 5. Y 9.

" Modification of Employment Agreement (Jan. 2010), Ex. F, at pp. 3-4, 1 4.

Azuara Dep., Ex. A, at 61; see also Modification of Employment Agreement (Jan. 2010), Ex. F, at p. 1, { 2(a).

” Employment Agreement (Feb. 2008), Ex. D, at pp. 2-3, § 4(c); see afso Modification of Employment Agreement

(Jan, 2010), Ex. F, at pp. 2-3, 3.

12



sections of the Employment Agreement. First, it is undisputed that First Source failed to achieve
a net positive cash flow in all four calendar quarters of 2010, and did not achieve a cumulative
net positive cash flow in 2010.” Azuara expressly admitted that in all four calendar quarters of
2010, First Source’s expenses exceeded its revenues and, in fact, First Source did not turn a
profit during her employment with First Source.”®
termination under Section 3(8). In addition, as set forth by the Affidavits of deLoache and

Kleshinski, Azuara regularly failed to perform, or underperformed, her job,”” which bolsters the

3. Termination for Cause. “... (1) in connection with [her] employment by
the Company, an act by Executive of fraud, dishonesty, missapropriation, gross
negligence, or willful misconduct; ... (6) Executive’s failure or refusal to fully
comply with a material lawful directive given to Executive by the Board or by a
designee of the Board; (7) the Company’s failure to observe, breach of, or non-
observance of any provision of any financing agreement by which the Company is
bound, including, without limitation, the First Capital Loan; and (8) the material
non-performance or underperformance of Executive in the execution and carrying
out of [her] duties and responsibilities as reasonably determined by the Board in
its sole and absolute discretion, prima facie evidence of which shall include, but
not be limited to the failure of the Company to achieve a net positive cash flow in
any two (2) calendar quarters in a given calendar year and the failure of the
Compa?y to achieve a cumulative net positive cash flow in any given calendar
year.”

The evidence clearly reflects that Azuara’ “cause” termination was justified under several

already clear basis for “cause” under Section 3(8).

kLl

s

7%

Meadification of Employment Agreement (Jan. 2010), Ex. F, at pp. 2-3, § 3.
Azuara Dep., Ex. A at 125, 129-30,
Azuara Dep., Ex. A, at 124-126, 129-130.

deLoache Aff., Ex. B, at §] 15-16; Kleshinski Aff., Ex. H, at 99 8-10; Emails between Kleshinski, deLoache, and
Azuara regarding Errors in Azuara’s Work (Feb./Mar. 2011), Ex. J.

13
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Second, it is undisputed that First Source breached its loan agreement with First Capital
Loan in 2010, and remained in breach in 2011.”® That is a basis for terminating Azuara’s
employment for “cause” under Section 3(7).”

Third, Azuara’s failure to make the accounting adjustment for well over a year constitutes
a separate and independent reason for “cause” termination as it can correctly be characterized as
“fraud, dishonesty, misappropriation, gross negligence, or willful misconduct.”®® Azuara
acknowledged that White Oak Partners had a right to be upset at her knowing cover-up and
failure to make the adjustment for well over a year.®!

Although Azuara claimed to have just been following Jenson’s orders, she admitted that
was no real excuse.® She further admitted that she knew the adjustment should have been made
for over a year, and it was wrong for her not to have made it.** In sum, it is undisputed that First
Source was amply justified in its termination of Azuara’s employment for “cause” and, as such,
Azuara’s breach of contract claim for severance pay must fail.

b. Claims Based On Shares
i “Class A” Unit Shares

Azuara also raises vague breach of contract claims related to Class A Unit Shares she

purchased as in investment in First Source. This claim also is without merit. As set forth above,

Azuara also owned 12 “Class A” Unit Shares in First Source, pursuant to the terms of the

™ deLoache Aff., Ex. B, at ] 13; Kleshinski Aff., Ex. H, at 9 6.

™ Modification of Employment Agreement (Jan. 2010), Ex. F, at pp. 2-3, § 3(7).
% Modification of Employment Agreement (Jan. 2010), Ex. F, at pp. 2-3, § 3(1).
81 Azuara Dep., Ex. A, at 86-87.

82 Azuara Dep., Ex. A, at 88.

% Azuara Dep., Ex. A at 88,
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Amended and Restated Limited Liability Company Agreement dated October 1, 2008.% Azuara
purchased those shares for $100,000.00.%

Azuara appears to claim that she has a right to the return of her $100,000.00 that she
spent to buy the 12 “Class A” Unit Shares. The Amended and Restated Limited Liability
Company Agreement provides for no such right.* Azuara understood that, in order to receive a
return on her stock purchase, First Source had to be profitable.*” Azuara knew that First Source
was not profitable.®® As such, the notion that Azuara is entitled to receive the full measure of her
investment back is specious; hence, her breach of contract claim on this claim should be
dismissed. Indeed, even Azuara herself conceded that she could think of no coherent reason why
she would have a claim based on these shares, or the right to return of her $100,000.00
investment, under the terms of the Amended and Restated Limited Liability Company
Agreement dated October 1, 2008.2 So, she never had any valid claim to the return of the
$100,000.00 initial investment.

In any event, there is no live case or controversy on this claim any more, because Azuara
has now transferred her 12 “Class A” Unit Shares back to First Source for “Fair Value.” On
August 30, 2012, First Source notified Azuara in writing that the Fair Value of her 12 “Class A”

Unit Shares was $2,067.00.%° On October 10, 2012, First Source sent Azuara a check in that

8 Amended and Restated LLC Agreement (Oct. 2008), Ex. E.
% Azuara Dep., Ex. A, at 51,

% Amended and Restated LLC Agreement (Oct. 2008), Ex. E.
87 Azuara Dep., Ex. A, at 54.
Azuara Dep., Ex. A, at 54.

% Azuara Dep., Ex. A at 130-34,

% Letter from Adkinson to Azuara of 08/30/12 at Ex. Q-1.

15



amount for the “Full Value” of her 12 “Class A” Unit Shares,®’ Azuara cashed the check, and the
check cleared First Source’s bank account on December 24, 2012”2 Accordingly, Azuara
already transferred her 12 “Class A” Unit Shares in First Source for “Fair Value,” and there is ﬁo
live case or controversy regarding those shares.

ii. “Class B" Unit Shares

Azuara also sues for breach of contract based on “Class B” Unit Shares. Azuara was also
given 2.4 “Class B” Unit Shares in First Source, pursuant to the terms of a Restricted Unit
Award Agreement dated April 21, 2010.” The first one-fourth of those “Class B” Unit Shares
were to vest on April 21, 2011, but Azuara was terminated on March 29, 201 1.** Pursuant to
Section 5 of the Restricted Award Agreement, those shares were immediately and automatically
forfeited upon her termination.”” In her deposition, Azuara agreed that because she was

terminated before her shares were vested that they were forfeited.’® As she testified about these

particular shares:

Q: So would you agree with me that since you were terminated before any of
your shares under this particular agreement vested, they were forfeited,
correct?

A: Yes”

9 Letter from Adkinson to Azuara of 10/10/12 at Ex. Q-2.

% Proof that Azuara Cashed First Source’s $2,067.00 Check, Ex. Q-3.

% Restricted Unit Award Agreement (Apr. 2010), Ex. G; Azuara Dep., Ex. A, at 62-64.
% Restricted Unit Award Agreement (Apr. 2010), Ex. G; Azuara Dep., Ex. A, at 62-65.
% Restricted Unit Award Agreement (Apr. 2010), Ex. G; Azuara Dep., Ex. A, at 62-65.
Azuara Dep., Ex. A, at 65.

7 Azuara Dep., Ex. A at 65.
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Thus, her claim for them now is refuted by the plain terms of Section 5 of the Restricted
Unit Award Agreement and her own sworn admission. So, in sum, all three of Azuara’s breach
of contract claims fail as a matter of law.

B. Quantum Meruit Claim

1. Law
Quantum meruit is an equitable remedy based on the promise implied by law to pay for
beneficial services rendered and knowingly accepted. Vortt Exploration Co., Inc. v. Chevron
US.A., Inc., 787 S.W.2d 942, 944 (Tex. 1990). Under Texas law, a cause of action for quantum
meruit is unavailable where, as here, the parties have entered into a contract which governs the
dispute. J/d. To recover on a claim of quantum meruit, a claimant must prove that “(1) valuable
services were rendered or materials furnished; (2) for the person sought to be charged; (3) which
services and materials were accepted by the person sought to be charged used and enjoyed by
him; (4) under such circumstances as reasonably notified the person sought to be charged that the
plaintiff in performing such services was expecting to be paid by the person sought to be
charged.” Vortt Exploration Co., Inc., 787 S.W.2d at 944. In contending that recovery under
quantum meruit is precluded, the defendant can assert the affirmative defense that there was a
valid, express contract with the defendant covering the supplied services. Id.
2. Analysis
Azuara’s quantum meruit fails for two reasons. First, Azuara’s quantum meruit fails
because a valid, express contract with First Source covers the issue of payment for all her
services. Azuara’s Employment Agreement, and Modification of Employment Agreement,

expressly cover all of Azuara’s compensation and benefits, and contain a merger and integration
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clause that provides that there are no other agreements outside of those agreements.”® Azuara

admitted this:

Q:

A:

A:

Is it accurate to say that the entire time you worked for First Source, you
worked under the terms of a written employment contract?

Yes.

And you didn’t have any side agreements with First Source about your
employment, other than what’s in the written contracts, correct?

Correct.”

Accordingly, by her own admission, Azuara’s claim for additional compensation for her

services is covered by a valid, express contract with First Source, thereby precluding her

quantum meruit claim. See Vortt Exploration Co., 787 S.W.2d at 944; Jackson v. Houston

Indep. Sch. Dist., 994 S.W.2d 396, 401 (Tex. App.~Houston [14th Dist.] 1999, no pet.) (“In the

present case, it is clear that Jackson’s employment history with HISD was governed by a series

of contracts. Thus, Jackson may not avail herself of equitable relief under the doctrine of

quantum meruit.”); see also Truly v. Austin, 744 S.W.2d 934, 936 (Tex. 1988).

Second, First Source was never reasonably notified that, in return for her work, Azuara

expected to be paid anything more than what she was entitled to under the employment

agreements. As Azuara admitted in her deposition:

Q:

A:

And did you ever notify First Source that you expected to be paid
something more than what you were entitled to under your written
employment agreements?

Not that I recall. That I was expected to be paid?
Yeah.

Not that I recall.

% Modification of Employment Agreement (Jan. 2010), Ex. F, at p. 4, 7 7.

% Azuara Dep., Ex. A at 134.
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Q: In other words, did you ever tell anyone from First Source or White Oak,
“Hey, 1 know the employment agreement provides for me to get paid a

certain amount, but I'm doing extra work. I want some extra pay for
that™?

A:  Oh,no. Idon’t think so. Not that I recall. No.'®

Azuara’s testimony is fatal to her quantum meruit claim. For example, in General
Homes, Inc. v. Denison, 625 S.W.2d 794 (Tex. App.—Houston [14th Dist.] 1981, no writ), an
employee sought recovery for commissions on the sale of 22 residences that he had initiated
during his employment, but that closed after he was terminated. Id. at 795. In Denison, there
was a written contract that the employee would receive a straight salary during his training
period, with a provision that any sales made during such training period, regardless of when they
were closed, would be divided pro rata with the other salespeople on the project. /d. The issue
was whether this provision expressly covered the employee’s sales that closed after the
employee’s termination. Id. The employee argued that the written contract did not expressly
state that he would not be paid commissions on sales closed after his termination. Id. at 796.
The court in Denison held there was no evidence that the services rendered were voluntarily
accepted by the employer with a reasonable expectation of its being charged for those services
because the employee had actual knowledge and understanding, on the basis of the contract and
the testimony, that no commissions would be paid on sales closing after termination. /d. In sum,
as the moniker implies, Azuara cannot maintain an unjust enrichment claim where, as here,

defendant’s retention of a benefit is in no way “unjust.”

1% Azuara Dep., Ex. A at 134-35,
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C. Breach Of Duty Of Good Faith And Fair Dealing Claim
1. Law

A claim for breach of duty of good faith and fair dealing is a tort action that arises from
an underlying contract. Cole v. Hall, 864 S.W.2d 563, 568 (Tex. App.~Dallas 1993, writ dism’d
w.0.j.) (en banc). Whether a duty exists between the parties is initially a question of law. Cole,
864 S.W.2d at 568. The Texas Supreme Court has specifically rejected the implication of a
general duty of good faith and fair dealing in all contracts. City of Midland v. O'Bryant, 18
S.W.3d 209, 215 (Tex. 2000); GTE Mobilnet of S. Tex. Ltd. Partnership v. Telecell Cellular,
Inc., 955 S.W.2d 286, 295 (Tex. App.—Houston [1st Dist.] 1997, writ denied); Cole, 864 S.W.2d
at 568. Indeed, the Texas Supreme Court has held that the duty of good faith and fair dealing
does not arise in ordinary commercial transactions. Formosa Plastics Corp. USA v. Presidio
Eng’rs & Contrs., Inc., 960 S.W.2d 41, 52 (Tex. 1998).

An actionable duty has been imposed only when there is a special relationship, such as
that between an insured and his or her insurance carrier. City of Midland, 18 S.W.3d at 215. A
special relationship has been found to exist in the insurance context because of “the parties’
unequal bargaining power and the nature of insurance contracts which would allow unscrupulous
insurers to take advantage of their insureds’ misfortunes in bargaining for settlement or
resolution of claims.” Id. (quoting Arnold v. National County Mutual Fire Ins. Co., 725 S.W.2d
165, 167 (Tex. 1987)). In City of Midland v. O'Bryant, the Supreme Court found that the
elements which render the relationship between an insurer and an insured a special one are
absent in the relationship between an employer and employee. /d.

2. Analysis

Azuara was an employee of First Source. As mentioned, as a matter. of law, the

employer-employee relationship is not one in which there is a duty of good faith and fair dealing.
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See, e.g., City of Midland, 18 S.W.3d at 215. Hence, Azuara cannot base this claim upon her
employment relationship with First Source. Further, merely because Azuara had certain Class A
and Class B shares in First Source does not mean that First Source owed her a duty of good faith
and fair dealing. See Wil-Roye Inv. Co. II v. Washington Mut. Bank, FA, 142 S.W.3d 393, 410
(Tex. App.—El Paso 2004, no pet.) (fact that plaintiffs were shareholders in bank did not mean
that the bank owed them a duty of good faith and fair dealing). Rather, Azuara would have to
demonstrate that First Source had some excessive control or influence over her business
dealings. Id. There is no evidence of such in this case. In fact, Azuara conceded that First
Source had no such excessive control or influence over her business dealings. As she testified:

Q: Did you ever feel like First Source had some sort of excessive control or
influence over your business dealings?

A:  No.”

As such, based on her own testimony, First Source did not owe Azuara a duty of good
faith and fair dealing,'”
V.  CONCLUSION

For the foregoing reasons, Defendant First Source Electrical, LLC respectfully prays that
the Court grant its motion for summary judgment, order that Plaintiff Irma Azuara take nothing

by way of this suit, and for all other relief to which it is justly entitled.

191 Azuara Dep., Ex. A at 136.

192 Even if First Source owed Azuara a duty of good faith and fair dealing, there is no evidence that First Source
violated the duty. It did not deceive or take advantage of Azuara. Nor did it somehow subordinate her interests
for its greater interests based on an unfair or exploitative motivation.
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s/ Mark J. Oberti
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State Bar No. 00789951
OBERTI SULLIVAN LLP

723 Main Street, Suite 340
Houston, TX 77002
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requested on the 7th day of January 2013.

Gregg M. Rosenberg
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3555 Timmons, Suite 610
Houston, TX 77027

s/ Mark J. Oberti
Mark J. Oberti
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INDEX OF EXHIBITS

The following exhibits are incorporated into the preceding motion as if set out

verbatim.
DESCRIPTION EXHIBIT

Plaintiff Irma Azuara’s Deposition Transcript A
Phil deLoache Affidavit B
Michele Souder Affidavit C
Employment Agreement (Feb. 2008) D
Amended and Restated LLC Agreement (Oct. 2008) E
Modification of Employment Agreement (Jan. 2010) F
Reétricted Unit Award Agreement (Apr. 2010) G
David Kleshinksi Affidavit H
Email to White Oak Partners from First Capital (Sep. 2010) I
Emails between Kleshinski, deLoache, and Azuara regarding Errors in Azuara’s Work J
(Feb./Mar. 2011)
Emails between deLoache, Cramer, and Headhunters K
Termination Letter to Azuara (Mar. 2011) L
Email between Souder and Cramer (May 2010) M
Email between Kleshinksi and Cramer (May 2010) and Inventory Reconciliation Summary N
Letter from Rosenberg to deLoache of May 5, 2011 o)
Letter from Adkinson to Rosenberg of May 14, 2011 P
Letter from Adkinson to Azuara of August 30, 2012, informing her that the “Fair Value” of Q-1
her shares in First Source were worth $2,067.00
Letter from Adkinson to Azuara of October 10, 2012, enclosing $2,067.00 check Q-2
Proof that First Source’s $2,067.00 check was cashed by Irma Azuara and cleared First Q-3

Source’s bank account on December 24, 2012
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Kleshinski; Re: Chubb Amortization 16 A.
16 Should Begin in March, 2 pages
17 EXHIBIT 22 Typewritten document titied "Notes” n/m 17 Q. So how old does that make you now?
regarding Ms, Azuara‘s termination .
18 meeting, 1 page 18 A. 58, 57. 58, this year.
19 EXHIBIT 23 g:;m‘:ﬁgiggns gegzggf e-mails post 136 19 Q. And what is your current address?
20 20 A. 5324 Trout Line Lane, Rosenberg, Texas 77470,
EXHIBIT 24 Ms. Azuara's documents for n/m . A L
21 unemployment benefits, 4 pages 21 Q. And you've given a deposition before?
22 EXMIBIT 25 Rosenberg & Sprovach letter dated 123
5-3-11 to Phil Deloache, 2 pages 22 A. Yes.
3 23 . One time or tha ime?
EXHIBIT 26 Kephart & Fisher letter dated 5-12-11 124 Q t.!me more than one time?
24 to Greg Rosenberg from C. Adkinson, 24 A.  One time.
2 pages . s s .
2 25 Q. And that was in relationship to a lawsuit
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Page 9 Page 11
1 filed by a former employer? 1 Q. Any others?
2 A.  Yes. 2 A.  Southwestern Accounting Institute.
3 Q. And do you have a copy of that deposition 3 Q. Any others?
4 transcript? 4 A.  No.
5 A.  No. Not that I recall. 5 Q. And did you get some sort of degree from HCC?
6 Q. And so you're probably familiar with the 6 A,  Yes.
7 process; but just to be sure, Tet me go over a couple 7 Q. Associate's degree?
8 of the basic rules. 8 A.  Yes.
9 First and foremost, of course, you have 9 Q. And what year was that?
10 to tell the truth; and you've sworn to do that and you |10 A. 19 -- T want to say 1990.
11 promise to do that. Correct? 11 Q. What was the associate's degree in?
12 A.  Yes. 12 A.  Accounting. Business.
13 Q.  Second of all, the court reporter can only 13 Q. Did you attend the Southwest Accounting
14 transcribe what we verbalize; so I would ask you to do |14 Institute after that?
15 your best to say "yes" or "no" or that sort of thing, 15 A. 1 believe it was before.
16 rather than a nod of the head or "uh-huh” or "huh-uh.” {16 Q. Did you get any sort of degree from that?
17 A.  Okay. 17 A.  Certificate,.
18 Q. If you don't understand one of my questions, |18 Q. A certificate of?
19 et me know. Otherwise, I will assume that you 19 A.  Accounting.
20 understood. 20 Q. Prior to going to school at HCC -- well,
21 A.  Okay. 21 prior to going to school at Southwest Accounting
22 Q. The Tast thing is I will do my best to try to {22 Institute, had you worked in any capacity that involved
23 let you finish your answer before I ask a new question. | 23 accounting?
24 In return, I would ask you to try to let me finish my 24 A, Yes.
25 question before you begin to answer. That way the 25 Q. How many jobs had you done that in, prior to
Page 10 Page 12
1 court reporter can take down a nice, clean transcript. 1 going to school at Southwest Accounting Institute? One
2 Okay? 2 Jjob or more than one?
3 A.  Okay. 3 A. More than one.
4 Q. Where were you born? 4 Q.  How many?
5 A.  San Antonio, Texas. 5 A. T don't recall. Maybe, but I don't recall.
6 Q. And you graduated from high school? 6 Q. What are the two that you can recall?
7 A, Yes. 7 A.  ABC Appliance and Metcalf & Eddy.
8 Q.  What high school was that? 8 Q. What type of business is that?
9 A.  Lamar Consolidated. 9 A.  Engineering firm.
10 Q. Here in Houston? 10 Q. And about how Tong did you work at
11 A.  Rosenberg. 11 ABC Appliance?
12 Q. What year was that? 12 A.  Ten years.
13 A, 1972. 13 Q. Do you remember, roughly, what ten years
14 Q. What did you do after you graduated from highi 14 those were?
15 school? 15 A. Late '80s, I believe.
16 A.  Worked. 16 Q. Late '80s to late '90s? Late '70s to late
17 Q. Where did you go to work? 17 '80s? Sometime in the '80s?
18 A.  Drugstore. 18 A.  Yes.
19 Q. What were you doing there? 19 Q. Were you in accounting the whole time?
20 A.  Cashier. 20 A, Yes.
21 Q. Have you attended college after graduating 21 Q.  Did you have a title at ABC Appliance?
22 from high school? 22 A. 1 started -- yes, yes.
23 A.  Yes. Many years after. 23 Q. What was your initial title?
24 Q. What college did you go to? 24 A.  Accounts payable.
25 A.  Houston Community. 25 Q. Dealing with incoming invoices and that sort
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Page 13 Page 15
1 of thing? 1 Q. And how long did you work at T.R. Moore &
2 A, Yes, 2 Company?
3 Q. And did you move on to another position at 3 A, Two years,
4 ABC Appliance? 4 Q. Were you a staff accountant the whole time?
5 A.  Yes. 5 A, Yes.
6 Q. What was that? 6 Q. And who did you report to?
7 A.  Controller. 7 A.  Tim Moore,
8 Q. So you got a promotion? 8 Q. Is Tim Moore the owner?
9 A, Yes, 9 A, Uh-huh.
10 Q. And who did you report to as the controller |10 Q. Yes?
11 of ABC Appliance? 11 A. Yes. Sorry.
12 A.  Norman Kayne. 12 Q. That's all right.
13 Q. Who was he? 13 A, Yes.
14 A.  Owner. 14 Q. So you were the highest ranking accounting or
15 Q. So there was no CFO above you? 15 financial person at T.R. Moore?
16 A.  No. 16 A.  No.
17 Q.  You were the highest accounting person at 17 Q. Who would be above you? Was there a CF0?
18 ABC Appliance? 18 A. T don't recall. It was so Tong ago.
19 A.  Yes. 19 There were others that had more -- I
20 Q. And how long did you stay in that role? 20 wouldn't say more important jobs, but I didn't -- well,
21 A, I don't recall. 21 Tim Moore is the only one that I -- Tike he was my
22 Q. Roughly? Couple of years? 22 supervisor,
23 A.  Yeah. Something like that. 23 And I think everybody -- you know, he was
24 Q. Then at Metcalf & Eddy, about how Tong did |24 the manager; so everybody just reported to him.
25 you work there? 25 Q. Who else was in the -- were you part of the
Page 14 Page 16
1 A.  One year. 1 accounting department?
2 Q. Was that before or after ABC Appliance? 2 A, Yes, I was part of the accounting department,
3 A.  Before. 3 yes.
4 Q. What was your job there? 4 Q.  Was there anybody higher ranking than you in
5 A, Accounts payable. 5 the accounting department?
6 Q. The whole time? 6 A, Yes, yes.
7 A, Yes, 7 Q. Who was that?
8 Q. Why did you leave Metcalf & Eddy? Were you 8 A. I don't remember his name,
9 terminated, or did you quit? 9 Q. So you were at T.R. Moore for about two years
10 A. I quit. 10 as a staff accountant?
11 Q. To go to ABC Appliance? 11 A, Yes.
12 A, Yes. 12 Q. What did that job entail as a staff
13 Q. And why did you leave ABC Appliance? Were 13 accountant?
14 you terminated, or did you quit? 14 A. T went out to various clients. I worked from
15 A. No. It was sold. ABC Appliance was sold to |15 home mostly. I went out to various clients and audited
16 Crown Plumbing. 16 their bookwork and also helped them with their
17 Q. Once it was sold, you were terminated? 17 bookkeeping and accounting.
18 A, No. T quit. 18 Q. The clients?
19 . Oh, okay. Did you go to work somewhere after |19 A.  Uh-huh.
20 that? 20 Q. Yes?
21 A, Yes. 21 A, Yes. Yes.
22 Q. Where did you go? 22 Q. The job at ABC Appliance, when you were a
23 A.  T.R. Moore & Company. 23 controller, I'm assuming that was for the company's
24 Q. What job did you get there? 24 internal books.
25 A, Staff accountant. 25 A.  Correct.
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1 Q. Not some other client's company. 1 Q. So the two locations were Houston and

2 A, Yes. 2 Stafford?

3 Q. And as the controller, how would you 3 A, Yes,

4 summarize what your job responsibilities were? 4 Q.  You were at the Houston location, which was

5 A.  Make sure that the financials were prepared 5 the headquarters?

6 on time and analyzed and all the bookwork. I also 6 A, Yes.

7 supervised the accounts payable and accounts receivable} 7 Q. As the controller of Key Electrical, did

8 payroll departments. 8 anybody report to you?

9 Q. Essentially, as controller, you had overall 9 A, Yes.

10 responsibility for the integrity of the company's 10 Q. Who?
11 financials, make sure they are accurate. Correct? 11 A.  Accounts payable, accounts receivable,
12 A, Yes. 12 billing.
13 Q. After you left T.R. Moore & Company, where 13 Q.  About how many people reported to you?
14 did you go to work, if anywhere? 14 A. Four, maybe.
15 A. Key Electrical. 15 Q. Were you ever an owner of Key Electrical?
16 Q. Do you remember what year that was? 16 A. No.
17 A. 1 believe 2000, I think. 17 Q. Did you have responsibility for hiring and
18 Q. Why did you leave T.R. Moore? Were you 18 firing at Key Electrical?
19 terminated, or did you quit? 19 A, VYes.
20 A.  No, I quit. 20 Q. Did you hire some people?
21 Q. To accept the job at Key? 21 A.  Yes.
22 A.  Yes. 22 Q. Qver the years, did you fire some people?
23 Q. What was the job you were initially hired at |23 A.  No, not that I can recall.
24 Key? 24 Q. When you were at ABC Appliance as controller,
25 A.  Controller, 25 did you supervise some other people?
Page 18 Page 20

1 Q. MWas that the job you kept the entire time? 1 A.  Yes.

2 A.  Yes. 2 Q. About how many?

3 Q. As I understand it, you kept the job until 3 A, Three.

4 2008? 4 Q. At ABC Appliance, did you have responsibility

5 A. Yes. 5 for hiring and firing?

6 Q. None of these companies were publicly traded 6 A.  No.

7 companies, were they? 7 Q. Have you ever fired anybody in your 1ife?

8 A.  Key Electrical was. 8 A. Not that I can recall.

9 Q. Key Electrical was a publicly traded company? | 9 Q. And at Key Electrical, you worked with some
10 A, Yes. 10 of the same folks that you later on moved on to First
11 Q. And the Tocation for Key Electrical that you {11 SOURCE with. Correct?

12 worked at was in Houston, right? 12 A.  Yes.

13 A, Yes. 13 Q.  And who were some of those people?

14 Q Was that the company's headquarters? 14 A.  Mark Jenson, Michael Pesek, Jimmy Chandler,
15 A Yes. 15 Phil DeLoache, Ron Settle.

16 Q Did they have other locations? 16 Q. Who?

17 A Yes. 17 A.  Ron Settle.

18 Q Outside of Texas, as well? 18 Q. Okay.

19 A.  No. 19 A. Brian Navarro, Brian Abshire. Did I mention
20 Q. Just in Texas? 20 Michael Pesek?

21 A, Yes. 21 Q. Yes.

22 Q How many other locations? 22 A, Jeff Spradley. Several others. Mark Yocum,
23 A One. 23 Mark Haynes, Tim Medina. I can't think of any other
24 Q Where was that? 24 names right now.

25 A Stafford. 25 Q. What was Mr. Jenson’s title at
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1 Key Electrical? 1 Q. And how long, roughly, had you known
2 A, President. 2 Mr. Jenson prior to going to work at Key Flectrical?
3 Q. And Mr. Pesek? 3 A. I don't recall,

4 A. IT manager, I believe. 4 Q. A couple of years?

5 Q. And Jimmy Chandler? 5 A, No, I don't think it was that long.

6 A.  Purchasing. 6 Q. Maybe a year?

7 Q.  And Phil DelLoache? 7 A. I want to say six months.

8 A. I can't recall his title, 8 Q. So, presumably, he was impressed with your
9 Q. Basically, if you know. 9 work?

10 A.  Sales manager, I believe, 10 A, Yes.

11 Q. Ron Settle? 11 Q. Did Key Electrical have a controller?
12 A.  Outside sales. 12 A, No.

13 Q. Brian Navarro? 13 Q. So you were the first controller?

14 A.  Outside sales. 14 A, No.

15 Q. Brian Abshire? 15 Q. They had a previous controller?

16 A.  Outside sales. 16 A, Yes,

17 Q. Jeff Spradley? 17 Q. And what happened to that person?

18 A, IT, 18 A.  He quit.

19 Q. Mark Yocum. 19 Q.  So then after he quit, they used T.R. Moore
20 A.  Outside sales. 20 as a temporary fix for a while?
21 Q. Mark Haynes? 21 A.  No, no.

22 A, Outside sales. 22 Q. What did they do?
23 Q. And Tim Medina? 23 A. I was contract controller for Key.
24 A. Inside sales. 24 Q. I got you. Through T.R. Moore?
25 Q. And who did you report to as the controller |25 A.  Through T.R. Moore.
Page 22 Page 24

1 at Key Electrical? 1 Q. Right.

2 A.  Mark Jenson. 2 A.  And they were hiring a controller --

3 Q. The whole time you worked there? 3 Q. Right.

4 A.  Yes. 4 A. - at the time that I was working for

5 Q. Did Mr. Jenson hire you? 5 T.R. Moore.

6 A, Yes. 6 Q. Okay.

7 Q. How is it that you found out about the job 7 A.  They offered me the position at the time, but
8 opportunity at Key Electrical? 8 I turned it down.

9 A.  Mark Jenson came to me and offered me the 9 Q. And you stayed at T.R. Moore?

10 position. 10 A. And I stayed at T.R. Moore.

11 Q. So you knew Mark Jenson prior to going to 11 Q. So did they go out and hire an actual
12 work at Key? 12 controller?

13 A. Yes. 13 A. Yes, yes.

14 Q. And how did you know him? 14 Q. This guy?

15 A.  Through Tim Moore. It was through Tim Moore. | 15 A Yes.

16 Q. Tim? Also T.R.? 16 Q. How long did the guy last?

17 A. T.R. Moore, yes. 17 A, Idon't know. I don't remember. I don't
18 Q. What type of company is T.R. Moore & Company? { 18 recall.

19 A. CPA firm. 19 Q. But eventually he quit?

20 Q. Did they provide services to Key Electrical? |20 A, Yes. Well, there were -- yes.

21 A, Yes. 21 Q. And then Mr. Jenson came back to you?
22 Q. So is it accurate to say that in your role as |22 A, Yes.

23 staff accountant at T.R. Moore, you provided some work |23 Q. Re-offered you to job?

24 for Key Electrical and met Mr. Jenson that way? 24 A.  Yes.

25 A.  Yes. 25 Q. Begged and pleaded? (Indicating).
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1 Well, you took it this time. 1 issue, 1ike, 10-K reports, correct?

2 A, Yes. 2 A. I guess, yes.

3 Q. Why did you take it the second time and not 3 Q. Do you know whether the financials relating
4 the first time? 4 to Key Electrical were part of the consolidated

5 A.  The first time, it was being bought out by 5 financial reporting of IES?

6 IES at the time; and I had been through a folding 6 A. I don't know.

7 before and I didn't want to go through that again. 7 Q. Do you believe that it was important that the
8 Q.  So what happened? The IES deal fell through? | 8 financial information you provided to IES regarding

9 A. No, IES did buy them out. 9 Key Electrical be accurate?

10 Q. So Key's owner was IES? 10 A.  Yes.

11 A.  No. 11 Q. Why?

12 Q. The whole time? 12 A.  Why did I think it was important?

13 A. No. 13 Q. Right.

14 Q. What happened after IES? 14 A. I guess I just don't understand your

15 A. I don't understand your question. 15 question. I mean..

16 Q. When you went to work for Key Electrical -- 16 Q. Was IES somehow relying upon the accuracy of
17 A.  Yes. 17 the financial information that you were providing to
18 Q. -- did IES own them? 18 them about Key Electrical?

19 A.  Yes. 19 A.  Yes.
20 Q. At the time you left Key Electrical, did IES {20 Q. In what way were they relying on it, if you
21 own them? 21 know? In other words, one way might be: "Hey, we're a
22 A. Yes. 22 publicly traded company, we're going to issue a 10-K,
23 Q. And IES is publicly traded? 23 the 10-K has to provide an accurate financial snapshot
24 A.  Yes. 24 of not only IES but our subsidiaries, one of which is
25 Q So kind of the dust from that purchase had 25 Key Electrical; hence, it's important that that

Page 26 Page 28

1 settled, and you felt comfortable going to work there 1 information be accurate."”

2 now? 2 It might be, "Gee, we're going to make
3 A, Yes. 3 purchasing and expenditure decisions and we need to

4 Q. And how would you describe your overall job 4 know what the current accurate state of our full

5 responsibilities as the controller at Key Electrical? 5 financial status is.”

6 A. I made sure the financials were correct, met 6 So do you know what they were relying on
7 the deadlines for financials. Analytical, made sure 7 your financial information to do or not do?

8 everything was done correctly. Also, I processed 8 A. To be accurate.

9 payroll, cash management. 9 Q. Okay. And was it accurate?

10 Q. Now, where is IES' corporate headquarters? 10 A.  Yes. Best of my knowledge.

11 A.  Houston. 11 Q. Did anyone from IES ever come back to you and
12 Q. I'm assuming that IES has a controller. Do 12 say, "You made some big mistake, some catastrophic

13 you know? 13 mistake"?

14 A. I don't know. 14 A.  Not to me, no.

15 Q. When you were at Key Electrical working as 15 Q. Okay. Did you get job reviews at

16 the controller, did you have to interact with anybody 16 Key Electrical during your employment, performance

17 from IES? 17 reviews?

18 A.  Yes, yes. 18 A.  Not that I recall, no.

19 Q. Regarding the financials of Key Electrical? 19 Q. And you reported to Mr. Jenson?
20 A, Yes. 20 A.  Yes.
21 Q. And who was that? 21 Q. And he was the president?

22 A. 1 don't recall his name. 22 A, Yes.
23 Q. Do you remember what the person's title was? |23 Q. And do you know what his background is
24 A.  No, I don't. 24 regarding accounting? Does he have any particular

25 Q. Well, IES, as publicly traded company, had to } 25 background unigue to accounting?
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1 A. I don't know. 1 Q. And did you get any sort of bonuses?
2 Q. Do you know if he has a college degree? 2 A, Yes.
3 A. I don't know. 3 Q. And were they annual bonuses?
4 Q. Did he seem to be adept with understanding; 4 A, No.
5 the financial reporting? 5 Q.  What were the bonuses tied to, if you know,
6 A.  Yes. 6 if anything? Under what conditions did you get a bonus
7 Q. Would you have regular meetings with him 7 at Key Electrical?
8 about the financial statements and financial 8 A. Idon't recall. I don't recall.
9 information regarding Key Electrical? 9 Q. Do you remember what the rough -- roughly,
10 A.  Yes, 10 the size of the largest bonus you got at Key Electrical
11 Q. And did you and Mr. Jenson become friends?{11 was?
12 A, Yes. 12 A. 5,000, I believe.
13 Q. And what do you mean? 13 Q. Do you remember, roughly, how much your
14 A. I don't understand your question. What do|14 initial salary was when you started at Key Electrical?
15 you mean “what do you mean?" 15 A 60.
16 Q. Well, I mean, did you develop a friendship] 16 Q. 60,0007
17 outside of the workplace? 17 A.  (Moving head up and down.)
18 A. No. 18 Q. And as of when you left in 2008, do you
19 Q. Have you ever been over to Mr. Jensen's 19 remember, roughly, what your salary was?
20 house? 20 A, 130.
21 A, VYes. 21 Q.  And naturally, as the controller at
22 Q. Did you go over to his house when you were}22 Key Electrical, you were considered an exempt employee
23 working at Key Electrical? 23 and you were paid a salary, not hourly. Correct?
24 A.  Yes, 24 A. Correct.
25 Q. _For what purpose? 25 Q. What about when you were at T.R. Moore? Were
Page 30 Page 32
1 A, Work. 1 you paid salary or hourly?
2 Q. Are you married? 2 A. 1 don't recall.
3 A.  Yes. 3 Q. What about when you were the controller at
4 Q. Ever go over there with your husband for 4 ABC Appliance? Were you paid a salary or hourly?
5 dinner or anything? 5 A.  Salary.
6 A.  No. 6 Q. Have you ever filed a lawsuit before, other
7 Q. So you didn't go to his house for work? 7 than this one?
8 A, Yes. 8 A.  No.
9 Q. And did he ever go to your house for any 9 Q. Do you have any other education outside of
10 reason? 10 high school, other than what you've already told me
1 A, No. 11 about, which was the certificate at Southwest
12 Q. And did you ever do anything socially outside | 12 Accounting Institute and the associate's degree in
13 of work? 13 accounting in business from HCC?
14 A, No. 14 A. No.
15 Q. But you had a good working relationship? 15 Q. Have you taken any sort of special courses,
16 A, Yes. 16 1ike continuing education sort of thing?
17 Q. And you worked with him for almost ten years? |17 A, No.
18 A.  Yes. 18 Q. So did you have to have an understanding of
19 Q. And during those ten years did he ever give 19 any particular laws to be the controller at
20 you any sort of written discipline? 20 Key Electrical?
21 A, No. 21 A. I don't understand the question.
22 Q. Did he give you any raises? 22 Q. Well, how did you know how to do your job at
23 A, Yes. 23 Key Electrical? Just from your education and
24 Q. Did you typically receive an annual raise? 24 experience?
25 A, Yes. 25 A, Yes.
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1 Q. Was it important -- 1ike with lawyers 1 & Country Club,
2 sometimes it's important that we keep current, read up 2 Q.  And which one came first? The Account Temps
3 on new laws and new decisions. 3 position?
4 Was there anything 1ike that at 4 A.  Yes.
5 Key Electrical? Did you have to keep current on new 5 Q. Do you remember how Tong, roughly, did you
6 accounting methods or anything? 6 work in that position?
7 A.  No. 7 A.  From August to November,
8 Q. What is your husband's name? 8 Q. Of 20117
9 A.  Miguel. 9 A, Yes.
10 Q. How Tong have you and Miguel been married? 10 Q. And were you -- did Account Temps place you
11 A. 35 years this year. 11 somewhere?
12 Q. Oh, congratulations. 12 A, Yes.
13 A. Thank you. 13 Q. Where?
14 Q. That's rare. 14 A.  Franks International.
15 And do you-all have any children? 15 Q. What do they do?
16 A.  Yes. 16 A. 0il and gas.
17 Q. And how many? 17 Q. Here in Houston?
18 A, Two. 18 A.  Yes.
19 Q. How old are they? 19 Q. And were you paid on an hourly basis, I
20 A. My daughter is 32, and my son passed away in |20 assume?
21 '93. 21 A.  Yes,
22 Q. Oh, I'm sorry to hear that. 22 Q.  How much an hour?
23 A.  Thank you. 23 A, 22,
24 Q. And what does your husband do? Does he work? | 24 Q. Did you ever work overtime?
25 A, Yes, 25 A, No.
Page 34 Page 36
1 Q. What does he do? 1 Q. And was that on a particular project?
2 A.  Delivery driver. 2 A, Yes.
3 Q. Who is his employer? 3 Q. So the project came to an end, 1 assume?
4 A.  Kiva Kitchen & Bath. 4 A.  Yes.
5 Q. And is there anybody else in your family who} 5 Q. Hence, that's why your Account Temps position
6 has had a professional career in accounting? 6 ended?
7 A. No. 7 A.  Correct.
8 Q. What sort of drew you to that particular 8 Q. And did you work 40 hours a week?
9 career choice? 9 A, Yes.
10 A. I Tlike numbers. 10 Q. And did they send you a 1099 in 2012
11 Q. Always have? 11 reflecting your earnings, or a W-27
12 A. Always have. 12 A, AMN-2.
13 Q. Okay. Somebody has got to. 13 Q. Who sent you the W-2? Account Temps?
14 And since March 29th, 2011 -- that was |14 A.  Yes.
15 the day you were terminated at First SOURCE, correct? {15 Q. And then when did you work as the accounting
16 A. Yes. 16 manager at Bentwater Yacht & Country Club?
17 Q. Since then have you been employed anywhere? |17 A.  January.
18 A, Yes. 18 Q. 0f 20127
19 Q. How many places have you been employed since | 19 A, Yes.
20 you were terminated at First SOURCE? 20 Q. And are you still there?
21 A.  Two. 21 A. Typically, yes.
22 Q. And where are they? 22 Q. What does that mean?
23 A.  Contract position with Account Temps, 23 A. 1 gave my notice.
24 Q. Okay. 24 Q. Oh, okay. When did you give your notice?
25 A.  And accounting manager with Bentwater Yacht |25 A. A month ago.
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1 Q. But you're still there? 1 Q. And have you received any form of income
2 A.  Yes. 2 since you were terminated by First SOURCE, other than
3 Q. How long is the notice period? 3 working at Account Temps and Bentwater Yacht & Country
4 A. 1 am helping them out. 4 Club?
5 Q. Okay. Doing the right thing. 5 A.  Yes,
6 So why did you give your notice? 6 Q. What's that?
7 A.  Bentwater Country Club is Tocated in Conroe. 7 A, Texas Workforce Commission.
8 The person that was there before 1ives in Conroe. Theyi 8 Q. Unemployment?
9 decided they are going to try to bring an accounting 9 A.  Yes.
10 manager here to Richmond, so I work there; and it just 10 Q. And how long did you receive that?
11 didn't work out. They are rehiring, again, back in 11 A, From April until January of this year.
12 Conroe. 12 Q. From April, 2011 to January, 20127
13 Q. So did they ask you to leave or did you just {13 A, Yes.
14 voluntarily quit? 14 Q. Did you receive it while you were working at
15 A.  No, I voluntarily quit. 15 Account Temps?
16 Q. If you hadn't quit, would the job still exist |16 A.  No.
17 in Richmond? 17 Q. So for about three months it was suspended?
18 A. Probably not. I'm not sure. 18 A. Correct.
19 Q. A1l right. How did you get that job at 19 Q. Do you know, can you go back on it again if
20 Bentwater Yacht and Country Club? 20 you need to?
21 A. My resume' is out on Monster.com and they 21 A. T suppose so.
22 called me. 22 Q. Were you getting paid weekly or biweekly?
23 Q. What were they paying you? 23 A. I think every two weeks, biweekly,
24 A. 25 an hour. Sorry. I was on salary. 52 a 24 Q. Do you remember how much it was every two
25  year. 25 weeks?
Page 38 Page 40
1 Q. MWhat was your title? 1 A.  $800, roughly.
2 A.  Accounting manager. 2 Q. Have you received any other form of income
3 Q. Did you supervise anyone? 3 since you were terminated by First SOURCE, other than
4 A. No. 4 working at Account Temps, Bentwater Yacht & Country
5 Q. Was it a full-time job? 5 Club, and unemployment benefits?
6 A, Yes. 6 A.  No.
7 Q. And so you're taking today off, obviously? 7 Q. Now, as I understand it, First SOURCE
8 A, Yes. 8 Electrical was a new company founded in February, 2008
9 Q. When 1is your last day expected to be? 9 when a number of employees left Key Electrical Supply
10 A.  Whenever they hire someone or I find a job. {10 to start First SOURCE?
11 Q. So you've been working full-time since 11 A, Yes.
12 January, 2012? 12 Q. And do you know whose idea it was to do that?
13 A, Yes. 13 A.  Mark Jenson.
14 Q. - at Bentwater Yacht and Country Club? 14 Q. How did you find out about it?
15 A, Yes, 15 A.  He told me.
16 Q. In Richmond? 16 Q. Did he tell you before or after he left
17 A, Yes. 17 Key Electrical?
18 Q. But that job is coming to an end at an 18 A. Before.
19 undetermined time, so now you're out looking for a new |19 Q. And I'm assuming he told you because he
20 job? 20 wanted you to join.
21 A, Yes. 21 A. Correct.
22 Q. And other than working at Account Temps and |22 Q. And what did you say?
23 Bentwater Yacht & Country club, have you worked 23 A, Yes.
24 anywhere else since leaving First SOURCE? 24 Q. Why did you say that?
25 A.  No. 25 A. Because he had a proven record of
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1 making -- having the company make money. He knew what | 1 Q. And how did you know that?

2 he was doing, so I trusted him. 2 A. Mark Jenson told me.

3 Q. Okay. First SOURCE was -- sorry, 3 Q. Do you know where White Oak Partners, Inc. is
4 Key Electrical was financially profitable? 4 headquartered?

5 A.  Yes. 5 A. I want to say Ohio.

6 Q. Under his presidency and leadership? 6 Q. Right. Have you ever been up to their

7 A, Yes. 7 headquarters?

8 Q. And did he tell you how much you were going 8 A. No.

9 to be paid if you took the job with First SOURCE? 9 Q. Did you understand that White Oak Partners,
10 A. The same amount of money I was making when I}10 Inc. was a private equity firm?

11 Teft. 1 A, Yes,

12 Q. Now, when you were with Key Electrical, did {12 Q. Did you know what a private equity firm is?
13 you have a written employment contract? 13 A. Yes and no.

14 A. No. 14 Q. Okay. You understood -- is it fair to say
15 Q. But you did have one when you went to work 15 that you understood and knew White Oak Partners was a
16 for First SOURCE, correct? 16 majority owner of First SOURCE Electrical and,

17 A.  Yes. 17 therefore, was keenly interested in First SOURCE

18 Q. And how did that come about? Was it offered {18 Electrical making money?

19 to you; or did you say, "Hey, I want a written 19 A, Yes.
20 contract"? 20 Q. Because they were, essentially, an investor
21 A. No, it was offered to me. 21 in it?
22 Q. And who offered it to you? 22 A, Yes.
23 A. I don't recall. I don't remember. 23 Q. And did you know that Michael Menzer was the
24 Q. Here are some deposition exhibits in this 24 founder and chief executive officer of White Oak
25 book in front of you. You can show it to your lawyer, | 25 Partners?

Page 42 Page 44

1 too. 1 A. Yes.

2 A, Okay. 2 Q. Have you ever met Michael Menzer?

3 Q. If you look at Exhibit 1, do you recognize 3 A.  Yes.

4 that as your initial employment agreement with First 4 Q. Obviously, you never met him in Ohio because
5 SOURCE Electrical? 5 you never went up there. Right?

6 (Marked was Azuara Exhibit No. 1.) 6 A, Yes.

7 A.  (Reviewing) Yes. 7 Q. You met him in Houston?

8 Q. (By Mr. Oberti) And having looked at it now, | 8 A, Yes.

9 can you recall who it was that brought this to you 9 Q. How many times?

10 first? Was it Mr. Jenson or somebody else? 10 A. I don't recall.

11 A. I don't recall. 11 Q. More than once?

12 Q. Okay. It wasn't your idea? 12 A. Oh, yes.

13 A. No. 13 Q. Did you have meetings in which Mr. Menzer was
14 Q. Whoever brought it to you, after you got it, {14 a participant?
15 did you seek any guidance or input from a lawyer about 15 A.  Yes.
16 this document? 16 Q. Were some of the meetings about the financial
17 A. No. 17 health of First SOURCE?
18 Q. What did you do? Did you sign it? 18 A. No.

19 A, Yes, 19 Q. What were they about?
20 Q. Now, when you went to work at First SOURCE, 20 A. We had several meetings through
21 which, I guess, you started there in February, 2008 -- {21 teleconference, and most of those meetings were just to
22 A, Yes. 22 Tet him know how we were doing. We would have weekly
23 Q. -- did you know that it was owned by a 23 meetings, I believe, just to let him know: Hey, this
24 company called White Oak Partners, Inc.? 24 1is what's going on.
25 A, Yes. 25 Q. Weekly meetings personally or on the phone?
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1 A.  On the phone. 1 Q. And what was your actual title right before,
2 Q. Now, would it be fair to say that your 2 when you were at Key Electrical? Just controller?

3 essential job duties as the controller at First SOURCE 3 A.  Vice president and controller.

4 were the same as they were at Key Electrical? 4 Q. Okay. So this added "senior" to it?

5 A. Yes, 5 A.  Yes.

6 Q. Which, as you said, was to make sure the 6 Q. And then, under Paragraph 2 there where it

7 financials were correct, meet financial reporting 7 says, "Duties of Executive," it says, "During the Term
8 deadlines, analytical, payroll, and account management? ; 8 of Employment, the Company shall employ Executive, and
9 A.  Yes. 9 Executive shall work for the Company as Senior

10 Q. Did you know somebody named Michele Souder? 10 Vice President and Controller. In such capacity,

11 A.  "Souder,” yes. 11 Executive shall have all of the duties and

12 Q. Did you know that she served as senior 12 responsibilities as may be delegated from time to time
13 partner of investment management at White Oak Partners? | 13 by the Board of Managers of the Company or by an

14 A. No. 14 dindividual designated by the Board."

15 Q. Did you know what her role was? 15 Correct?

16 A.  No. 16 A, Yes.

17 Q. Did you realize that she was somebody with 17 Q. Do you know who the board of managers of the
18 White Oak "Management"? 18 company consisted of?

19 A, Yes. 19 A. No.
20 Q. I mean White Oak "Partners"? 20 Q. And then, under (b) it says, "During the Term
21 A. Yes, 21 of Employment, Executive shall (i) devote all of his
22 Q. And her office is up in Ohio, too? Or did 22 business time to, and use his best efforts in, carrying
23 you know that? 23 out Executive's duties hereunder, (ii) not engaged in
24 A. 1 didn't know. 24 any activity which would be inconsistent with such
25 Q.  You knew she wasn't here in Houston, correct? { 25 duties or with the objectives and business of the

Page 46 Page 48

1 A. Correct. 1 Company, and (iii), diligently perform his obligations
2 Q. Do you know what other companies, other than{ 2 and discharge his duties hereunder."

3 First SOURCE Electrical, that White Oak Partners, Inc. : 3 Correct?

4 has an ownership interest in? 4 A, Yes.

5 A. No. 5 Q. And did you realize that under this

6 Q. Now, this document here, which is Exhibit 1, { 6 particular contract, if you were terminated by

7 Tlooks 1ike if you go to the second-to-the-last page, 7 First SOURCE without cause, as defined in the contract,
8 Page 11 there, it Tooks 1ike it's signed by 8 then you were entitled to two years' base pay as

9 Mark Jenson -- 9 severance?

10 A. Okay. 10 A, Yes.

11 Q. -~ as president and CEO of First SOURCE 11 Q. And that was in the contract when you got it?
12 Electrical and, then, also signed by you. Correct? 12 A.  Yes,
13 A,  Yes. 13 Q. Did you feel Tike this contract, Exhibit 1,
14 Q. Your starting salary here at First SOURCE 14 was a good thing for you when you signed it; or did you
15 Electrical, according to your contract, was -- if you {15 feel 1ike it was a bad thing?
16 1look on the first page, Paragraph 3(a), $138,298. 16 A.  Neither.

17 Correct? 17 Q. Just kind of neutral?

18 A, Yes. 18 A, Yes.

19 Q. Was that a slight raise from what you were 19 Q. Then, is it accurate that -- if you go to
20 making at Key Electrical? 20 Exhibit No. 3, this is a document entitled "Amended and
21 A. No. I think it was the same. 21 Restated Limited Liability Company Agreement of First
22 Q. And your title with the company was senior 22 SOURCE Electrical, LLC, a Delaware Limited Liability
23 vice president and controller, according to this 23 Company," dated October 1st, 2008. Correct?
24 document, correct? 24 (Marked was Azuara Exhibit No. 3.)
25 A, Yes. 25 A, Yes.
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1 Q. (By Mr, Oberti) And if you go to Page 31, 1 A. No. I don't recall.

2 the document is signed off on by Mark Jenson as 2 Q. As you sit here now, do you know what the

3 president and CEQ of First SOURCE Acquisition Company, 3 point of the document was?

4 LLC, and yourself and Phil DelLoache on October 1st, 4 A. I don't recall. I would have to read it.

5 2008, Correct? 5 Q. Okay.

6 A.  Yes. 6 A.  I'm sorry.

7 Q. And how did this document come to your 7 Q. So you haven't really read it since then?

8 attention? 8 A. No.

9 A. Mark Jenson gave it to me. 9 Q. Did you realize that as a result of this

10 Q. And did you sign it as soon as you got it? 10 document -- well, did you have to put some money up to
11 A. 1 don't recall. 11 be part of this?

12 Q. Did you show it to a lawyer or anybody first? |12 A,  Yes.

13 A.  No, no. 13 Q.  How much?

14 Q. Do you have any recollection of whether or 14 A.  $100,000.

15 not you actually read it? 15 Q. And who did you give the money to?

16 A.  Yes, I read it. 16 A.  The company, Key Electrical.

17 Q. And it's a fairly long document, correct? 17 Q. In the form of a check?

18 A.  Yes. I didn't understand most of it, but I 18 A, VYes.

19 read it. 19 Q. Cashier's check?
20 Q. A lot of it you didn't understand, though? 20 A. No. Regular check.
21 A. No. 21 Q. And where did you get the hundred thousand?
22 Q. Did you understand at some level what this 22 A. I had to borrow it. I put my home up
23 document was meant to do? What was the purpose of it? {23 for -- as collateral. I borrowed the money from the
24 A. I don't know. I would have to read the 24  bank,
25 document. 25 Q. Against your home?

Page 50 Page 52

1 Q. I'm not asking you now. I'm saying at the 1 A.  Yes.

2 time Mr. Jenson comes by, shows you the document, which{ 2 Q. Can you do that?

3 1is marked as Exhibit 3, and you sign it either then or 3 A.  Apparently. I did.

4 shortly thereafter, right? 4 Q. What bank was that?

5 A.  Yes. 5 A. Wells Fargo.

6 Q. And I'm just saying: At the time, looking 6 Q. Do you still owe them for that?

7 back at it now, can you remember, 1ike, what you 7 A, Yes,

8 thought this document was all about? 8 Q. How much do you have left on the loan?

9 A.  These documents -- I trusted Mark Jenson. He} 9 A.  60,000.

10 was the one that would tell me, you know: Hey, this is 10 Q. Well, I'm assuming 1ike -- was the loan for
11 a good thing, you know, and I signed it. 11 100,0007

12 And, you know, I trusted him. 12 A.  Yes.

13 Q. Okay. Well, did Mr. Jenson summarize for you i 13 Q. So you borrowed the entire amount?

14 what the point of the document was? 14 A, Yes.

15 A. More or less, but I don't remember what that ;15 Q. And what I'm trying to understand is, like,
16 was. I don't recall. But more or less, yes. 16 what was going through your mind when you're going to
17 I mean, he would go into detail and tell {17 get this 100,000 loan, 1ike, what was the purpose of
18 me, you know: Hey, this is good. We need to sign 18 this, in your mind, anyway?

19 this. I mean, you don't have to sign it. You can go 19 A.  Inmy mind? Again, I trusted Mark Jenson. I
20 get a lawyer, if you want; but, you know, this is more |20 knew that he made a go of Key Electrical Supply, and I
21 or less what it says. I signed it, you know. 21 Jjust had every confidence in him that he was going to
22 Q. And do you remember what he told you, more or j 22 make a go of First SOURCE Electrical and I was going to N
23 less -- 23 get my return on my money fairly soon, fairly quickly. '
24 A.  No. 24 And he had someone there -- I don't

25 Q. -- what Exhibit 3 said? 25 recall what his name was -- and he showed us a
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1 spreadsheet and said, you know: You're going to get a 1 Q. Do you know whether you actually own those

2 return on your money. 2 12 Class A unit shares, or not, still?

3 And I did it. 3 A. No.

4 Q. Okay. 4 Q. You do not know?

5 A. I wish I didn't, but I did. 5 A. I don't know.

6 Q. Did someone tell you -- like, were you buyingj 6 Q. Did anyone ever tell that you somehow, as a

7 stock in the company? Were you just putting some money ! 7 result of you being terminated, you had forfeited the

8 1in? What was the vehicle that you were investing in? 8 Class A unit shares that you purchased and are governed
9 A. I believe it was stock. 9 by Exhibit 37

10 Q. Does it sound right to you that, according toj 10 MR. LEVY: Object to form.

11 this document, you were purchasing with your $100,000 11 Q. (By Mr. Oberti) Someone used the word

12 12 Class A unit shares in First SOURCE? 12 "forfeited" and said, "Oh, now that you've been

13 A, Yes. 13 terminated by First SOURCE, you've forfeited your

14 Q. Did you recognize, though, that regardless of | 14 shares"?

15 what anybody said, since you signed this document, 15 MR. LEVY: Object to form.

16 Exhibit 3, that this is really the document that 16 If I object and you still know the

17 governed your rights? 17 answer to the question, you can still answer. If he

18 A, Yes. 18 has a problem with the objection, we can talk about

19 Q. You never got any part of that money back so |19 that.

20 far, correct? 20 THE WITNESS: Oh. Sorry.
21 A. No, no. 21 Q. (By Mr. Oberti) I should have told you about
22 Q. Have you subsequently talked to Mark Jenson 22 that.
23 and told him: Hey, you know, I trusted you. I put up }23 MR. LEVY: I didn't want to interrupt
24 $100,000 that I had to go take out a loan for. What's {24 you.
25 going on? 25 MR. OBERTI: I'm not one of those crazy

Page 54 Page 56

1 A.  No. 1 lawyers who say, "Shut up, and don't interrupt me."

2 MR. LEVY: Can you wait and let him 2 Q. (By Mr. Oberti) Sorry. Go ahead.

3 finish answering the question before you answer it? 3 A. I don't recall.

4 THE WITNESS: I'm sorry. 4 (Marked was Azuara Exhibit No. 2.)

5 Q. (By Mr. Oberti) I guess you haven't gone 5 Q.  (By Mr. QOberti) If you go to Exhibit 2 -- by
6 back and read through this document to see if you're 6 the way, if you want to take a break at any time during
7 entitled to that 100 grand back or any part of it? 7 the deposition, just Tet me know and we can take a

8 A.  No. 8 break.

9 Q. You worked at the company for more than two | 9 MR. LEVY: How about now?

10 years after you put up the $100,000, correct? 10 MR. OBERTI: You want one now?

11 A.  Yes. 11 MR. LEVY: We should probably do that

12 Q. During that time, did you go to anybody and {12 now.

13 say, you know, "When am I going to get a return on my 13 MR. OBERTI: Okay. We will take a break
14 investment?" 14 now.

15 A. No. 15 (Recess taken at 10:25 a.m., resuming at
16 Q. Why not? 16 10:48 a.m.)

17 A. I don't know. I just never did. 17 Q. (By Mr. Oberti) Ms. Azuara, I think we've
18 Q. Okay. Well, is it accurate to say that you |18 already established that as a result of the $100,000

19 knew that in order to get a return on your investment, { 19 you put in pursuant to Exhibit 3, you have not received
20 First SOURCE had to be profitable; and you knew it 20 any money back yet.
21 wasn't profitable? 21 A.  Correct.
22 A.  Yes, 22 Q. The other signatories on the document were
23 Q. Do you have any idea what those 12 Class A 23 Mr. Jenson and Mr. DelLoache. Correct?
24 unit shares are worth? 24 A.  Yes.
25 A. No. 25 Q. Do you know whether or not they have receijved

Pages 53 to 56

Sunbelt Reporting & Litigation Services
Houston Austin Bryan/College Station Corpus Christi Dallas/Fort Worth East Texas San Antonio



ORAL DEPOSITION OF IRMA AZUARA

Page 57 Page 59 _

1 any money back? 1 A. No.

2 A. 1 do not know. 2 MR. LEVY: Can we have the record

3 Q. Do you know how much Phil DeLoache put in?{ 3 dindicate that she was talking about 31, because she

4 A.  No, I do not. 4 just said that.

5 Q. He never told you? 5 THE WITNESS: Sorry. Page 31.

6 A.  Not that I recall. 6 Q. (By Mr. Oberti) What about Exhibit 1, your
7 Q. Do you know how much Mr. Jenson put? 7 original employment agreement with First SOURCE? Did
8 A. 1 don't recall. 8 you get a copy of that after you signed it?

9 Q. If you go two pages up from -- well, the 9 A, Yes,

10 signature page is Page 31 of the document. 10 Q. And did you keep it?

11 A.  Okay. 11 A, No.

12 Q. There you go. Then go two pages up. See |12 Q. What did you do with it? Throw it away?

13 where it says "Exhibit A"? 13 A.  No. It's at Key Electrical, in my employee
14 A. Yes, 14 file.

15 Q. And then, under the heading "Management 15 Q. You meant First SOURCE?

16 Investors," Mark Jenson put up $325,000 and got 41 16 A.  Sorry. I meant First SOURCE, yes.

17 shares, Phil DelLoache put up $200,000 and got 25 17 Q. Did you ever ask for a copy of it?

18 shares, and you put up $100,000 and got 12 shares. 18 A, No.

19 Right? 19 Q. And what about Exhibit No. 2, which we're
20 A. Yes. 20 going to turn to now, which is this document entitled
21 Q. And that's accurate, to your knowledge 21 "Modification of Employment Agreement“? And it has
22 anyway, correct, at least your part? 22 your signature on Page 5, correct?
23 A. My part is, yes. 23 A.  (Reviewing) Yes.
24 Q. Now, do you still have a copy of this 24 Q. And you've signed it?
25 document somewhere? 25 A, Yes.

Page 58 Page 60

1 A. No. 1 Q. And it looks Tike it was signed effective
2 Q. Were you given a copy? 2 January 1st, 2010, correct?

3 A. Not that I recall. 3 A, Yes.

4 Q. So your best recollection is you just signed| 4 Q. And did you keep a copy of this document?
5 1t and gave it back to Mark Jenson? 5 A.  Yes,

6 A.  Yes, 6 Q. Do you still have it?

7 Q. And never got a copy? 7 A.  Yes.

8 A. Not that I recall. 8 Q. And where is it at?

9 Q. So before today, when we've looked at it, 9 A. At the house.

10 when was the last time you saw that document? 10 Q. Who asked you to sign this document?

11 A. I never saw this (indicating). This portioni 1l A.  Mark Jenson.

12 of it, I never did see that. That's the first time 12 Q. And do you remember what he said?

13 I've seen that. 13 A. No, I don't.

14 Q. It's part of the document, which is 14 Q. And did you review it with a Tawyer before
15 Exhibit 3. 15 you signed it?

16 A. This is the only thing I saw, right here. 16 A, No.

17 This is the last page I saw (indicating), that. 17 Q. Do you remember how long you reviewed it
18 Q. When was the Tast time you saw that? 18 before you signed it?

19 A. When I signed it. 19 A. No,
20 Q. And when you signed it, were all the pages 20 Q. Do you remember how long you reviewed
21 together from Exhibit 3, do you know? 21 Exhibit 3 before you signed it?
22 A. I don't recall. 22 A.  No.
23 Q. After you signed it, which was back in 23 Q. Now, Exhibit No. 2 here that we're looking
24 October, 2008, have you seen any part of Exhibit 3 24 at, the Modification of Employment Agreement, it was
25 since then, before today? 25 signed, roughly, 23 months after First SOURCE was
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1 started. Correct? 1 A. I don't recall.

2 A. Yes. 2 Q. Did you read it before you signed it?

3 Q. Were you aware that during those 23 years 3 A.  Yes.

4 First SOURCE's financial performance was not good in 4 Q. And did you seek any guidance or advice from
5 that it had Tost money? 5 a lawyer?

6 A, Yes. 6 A. No.

7 Q. And were you aware that because of that, one 7 Q. And do you know how Tong you had it before

8 of the things that occurred was that your salary was 8 you signed it?

9 reduced? 9 A. I don't recall.

10 A, Yes. 10 Q. Do you know who got these restricted unit

11 Q. And according to this document, it was 11 award shares?

12 reduced to $112,394.14. Correct? 12 A. No.

13 A. Correct. 13 Q. Is it accurate to say to get these particular
14 Q. And how did you become aware that that's the |14 Class B units, you didn't have to put up any money for
15 reason it was being reduced? 15 these, correct?

16 A.  Mark Jenson. 16 A.  I'msorry. I didn't understand the question.
17 Q Do you remember, roughly, what he said? 17 Q. You see on Page 1 under Paragraph 1, it says,
18 A. No. 18 "The Company hereby grants to Employee an award of

19 Q Did you understand? 19 2.4 Class B Units"?
20 A. VYes. 20 A. Okay.
21 Q. Were you also aware that the 21 Q. Did you have to pay anything to get those?
22 contract modification, one of the things that it did is |22 A. I don't know.
23 it said that if you were terminated without cause, as 23 Q. Well, when you signed this agreement, the
24 defined in this agreement, that instead of giving two 24 Restricted Unit Award Agreement, you didn't give
25 years' pay, you would get one? 25 Mark Jenson or anybody any money, did you?

Page 62 Page 64

1 A, Yes, 1 A. Besides the 100,000, no.

2 Q. Were you also aware that the definition of 2 Q. Right. The 100,000 was way back in October,
3 “cause" for your termination was changed from the 3 2008.

4 original agreement to this agreement? 4 A. Okay. So no.

5 A.  No. 5 Q. Do you see that on Page 2 under Section (b)
6 Q. You didn't know that at the time? 6 it says, "The Restricted Units subject to this

7 A. No. 7 Agreement that have not previously been forfeited to
8 Q. Do you know that now? 8 the Company as provided in this Agreement shall vest as
9 A. No. 9 follows:"

10 Q. When was the Tast time you read this 10 And then (i) says, "On the first

11 document, Exhibit No. 27 11 anniversary of the date of this Agreement, one-fourth
12 A. When it was given to me. 12 of the Restricted Units originally subject to this

13 Q. Back in January, 20107 13 Agreement shall vest.”

14 A, Yes. 14 Do you see that?

15 Q. Did you actually read the whole thing? 15 A,  Yes.

16 A. At the time I think I did. 16 Q. And the first anniversary of this agreement
17 Q. Now, if you will go to Exhibit No. 4, this 17 would have been April 21st, 2011. Correct?

18 reflects that on April 21, 2010, you signed a 18 A. 1 guess. I don't know.

19 Restricted Unit Award Agreement that awarded you 19 Q. Well, if you look at the first page of the
20 2.4 Class B unit shares in First SOURCE, correct? 20 agreement, it was made on April 21st, 2010. Correct?
21 . (Marked was Azuara Exhibit No. 4.) 21 A. Okay. Yes.
22 A, Yes. 22 Q. So the first anniversary --

23 Q. (By Mr. Oberti) Who gave you this document? j 23 A.  Yes.

24 A.  Mark Jenson. 24 Q. - would be April 21st, 2011. Correct?

25 Q. Did he tell you what it was about? 25 A.  Yes.
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Q. And we know that as of April 21st, 2011, you
were no longer employed with First SOURCE, correct?

A.  Correct.

Q. You had been terminated, roughly, three weeks
earlier?

A.  Yes.

Q. And do you see on Page 3 of the agreement
under Paragraph 5 it says, "Forfeiture Upon Termination
of Employment. Except as otherwise provided herein, in

W oo ~Nh T AW N =

Page 67

proper amount of tax was charged and collected?

A, MWe had a system that automatically charged
the sales tax to the customers.

Q. Okay. Did you have any responsibilities to
ensure that the system worked properly?

A. T guess I just don't -- I don't understand
what you mean by...

Q. Did you have any responsibility when you were
at Key Electrical to ensure that the proper amount of

10 the event of the complete termination of the Employee's | 10 taxes were collected?
11 employment with the Company and its Subsidiaries for 11 A.  When I filed the report, yes.
12 any reason whatsoever, then any Restricted Units that 12 Q. Okay. And have you ever heard of a form
13 have not vested as of the date of such termination of 13 called a K1?
14 employment (and any Capital Account balance allocable 14 A, Yes.
15 thereto) shall be immediately and automatically 15 Q. What is that?
16 forfeited to the Company without notice and without 16 A. That's a -- I get those every year from
17 consideration.” 17 First SOURCE. That's just a form telling me how much
18 Did I read that correctly? 18 the company lost, profit or Toss.
19 A, Yes. 19 Q. Okay.
20 Q. So would you agree with me that since you 20 A. And my share of that.
21 were terminated before any of your shares under this 21 Q. Did you get one in 20127
22 particular agreement vested, they were forfeited, 22 A, 20127
23 correct? 23 Q. Yes. This year.
24 A, Yes. 24 A.  For 20117
25 Q. And when you were employed at Key Electrical, { 25 Q. Right.
Page 66 Page 68
1 were you aware that in 2002 Congress passed a law 1 A.  Yes.
2 called the Sarbanes-0xley Act? 2 Q. From First SOURCE?
3 A, Yes. 3 A,  Yes.
4 Q. And did you have responsibility for "SOX," or{ 4 Q. And are you aware that you're getting the K1
5 Sarbanes-Oxley, compliance at Key Electrical? 5 because of your purchase of the shares with your
6 A, Yes. 6 $100,000?
7 Q. And what did that entail? 7 A, Yes.
8 A. Audits. We had audits all the time, so they | 8 Q. Let me ask you to turn to Exhibit No. 7.
9 would come in to audit the financials and the books 9 A.  (Complying).
10 from time to time. 10 (Marked was Azuara Exhibit No. 7.)
11 Q. And when you were at Key Electrical, did you §11 Q. (By Mr. Oberti) There is a two-page memo,
12 have any responsibilities relating to tax? 12 the first two pages of Exhibit 7.
13 A. No. 13 A.  (Reviewing.)
14 Q. What did Key Electrical do? 14 Q. Have you ever seen this document before?
15 A.  Warehouse -- same thing as First SOURCE. 15 A. No.
16 Warehouse distribution. 16 Q. Let me just read over some of the stuff from
17 Q. Relating to? 17 the document and ask you some questions.
18 A. Electrical products. 18 A.  Okay.
19 Q. And they made money by selling those 19 Q. The document is entitled "First SOURCE
20 products? 20 Electrical, Houston, Texas, Inventory Reconciliation
21 A, Yes. 21 Summary, May 21st, 2010." Correct?
22 Q. And when the products were sold, did the 22 A.  Yes.
23 company have to charge tax on them? 23 Q. And it says, "Summary. On Tuesday, May 11,
24 A. Oh, yes. 24 2010, a visit was made to First SOURCE Electrical to
25 Q. And who was responsible for ensuring that the 25 review the monthly GL closing process and related
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Page 69 Page 71

1 issuance of financial statements.” 1 Value report produced from Eclipse is?

2 Does "GL" stand for general ledger? 2 A. That is the actual inventory in the

3 A, Yes, 3 warehouse, the counted inventory in the warehouse.

4 Q. And did you have any responsibilities 4 Q. And how is that generated?

5 associated with the general ledger? 5 A. Through the system. You just run the report.
6 A.  Yes. 6 It's an ad hoc report.

7 Q. And what were those responsibilities? 7 Q. But who inputs what's in inventory into

8 A. To review the general Tedger on a monthly 8 Eclipse?

9 basis. 9 A. It's automatic. It was a realtime system.

10 Q. And what does the general Tedger purport to |10 Q. Okay. But, I mean, if something comes into
11 reflect? 11 inventory in the warehouse, how does that make its way
12 A. It reflects all the accounts that everything 12 dnto the system?

13 was hitting. You know, it's just a detailed general 13 A. It's received. When it's received through a
14 Tledger of the company as a whole. 14 purchase order, then it automatically hits the general
15 Q. Revenues received and expenditures? 15 Tedger.

16 A. Revenues, expenses, yes. 16 Q. Okay.

17 Q. What is the point of a general Tedger? Just |17 A. And vice versa when it's sold it.

18 to get a snapshot of the company's financial status? 18 Q. It says, "For the month of April, the general
19 A. Yes, 19 Tedger balance was $268,000 higher than the inventory
20 Q. Did Michele Souder come to First SOURCE 20 valuation report. February 2009 and April 2010
21 Electrical on May 11, 20107 21 inventory valuation reports are enclosed. When asked
22 A. I don't recall when she came. She came 22 about the large discrepancy, Irma Azuara stated that
23 several times. 23 there had been a significant variance since January,
24 Q. So it's possible she came then? 24 2009."
25 A. Possible, 25 Is that paragraph that I’'ve read so far

Page 70 Page 72

1 Q. It says, "For this process, supporting 1 true?

2 documentation was reviewed for balance sheet accounts.” | 2 A, Yes.

3 Were there times that Michele Souder camej 3 Q. And so just so I understand it, basically,

4 down and made this review that is described here? 4 what occurred is you have a general ledger balance that
5 A. Not that I recall. 5 s about $268,000 higher than what's actually in

6 Q. Is it possible that they did it and you 6 inventory?

7 didn't even know it? 7 A, Yes,

8 A. Possible. 8 Q. And who asked you about this? It says, "When
9 Q. "For the inventory account" -- what's the 9 asked about the large discrepancy, Irma Azuara stated
10 inventory account? 10 that there had been a significant variance since

11 A. It's everything that we have in inventory, 11 January 2009."

12 and it's an account that holds all of our inventory. 12 Who did you tell that to?

13 Q. And you have a warehouse? 13 A. David.

14 A, Yes. 14 Q. Kleshinski?

15 Q. And the inventory is in the warehouse? 15 A. Yes.

16 A, Yes. 16 Q. He's from White Oak Partners?

17 Q. And as a part of the general ledger, it's to |17 A.  Yes.

18 accurately reflect what's in the warehouse and its 18 Q. Do you know what his title is?

19 value? 19 A.  Yes.

20 A.  Yes. 20 Q. Did you know he's involved in accounting?

21 Q. And then it says, "For the inventory account, |21 A.  Yes.

22 the general ledger balance was compared to the Summary |22 Q. Then it says, "A summary of monthly variances
23 Inventory Value report produced by Eclipse. This 23 is shown below." And then there is a heading that says
24 report was run on May 11, 2010." 24 “First SOURCE Electrical Inventory Reconciliation” and
25 Do you know what the Summary Inventory 25 then it compares month by month from December 31, 2008,
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Page 73

Page 75

1 to April 30, 2010 with a couple of missing months, 1 This is one of eight copper wire summary product

2 what's on the general ledger, what's on the subledger, 2 accounts."”

3 and what the difference is, correct? 3 What I just read, did you know any of

4 A, Yes. 4 that?

5 Q. Then, on the second page it says "Additional 5 A. No.

6 Detail. Per Mark Jenson, approximately 40 percent of 6 Q. The next paragraph says, "The correct method
7 First SOURCE Electrical sales are in copper wire, so we{ 7 to lower inventory value would have been to perform a
8 carry a significant amount of copper inventory. 8 physical inventory of the select items, compute the

9 Do you know if that's true, or not? 9 difference between current average costs and revised
10 A. No, I don't. 10 average costs and apply the difference to the inventory
11 Q. MWere you aware that First SOURCE Electrical 11 to arrive at an inventory write down and resulting

12 as an electrical company carried a significant amount 12 change to costs of goods sold.”

13 of copper inventory? 13 Do you agree that that is accurate, that
14 A, Yes. 14 that would be the correct method?

15 Q. I'm guessing Key Electrical did, too, 15 A, Yes.

16 obviously. 16 Q. I mean, essentially, what you have is you

17 A, Yes. 17 have a bunch of wire that was originally worth X; and
18 Q. It says, "In January, 2009 copper fell to 18 now, because of market condition changes, it is now

19 around $1.50 per pound from $3 per pound around 19 worth X minus something, correct?
20 September, 2008." 20 A, Yes.
21 Do you know if that's true or not? 21 Q. So you would have to make an adjustment,
22 A.  No, I do not. 22 correct?
23 Q. It says, "Our sales pricing for copper wire 23 A, Yes.
24 1s set based on current market conditions.” 24 Q. And in the paragraph I just read is the
25 Do you know if that's true, or not? 25 correct way to do that?

Page 74 Page 76

1 A. I do not. 1 A, Yes.

2 Q. Does that make sense, that it would be? 2 Q. "By only adjusting the average cost, the

3 A, Yes. 3 total amount of the decrease in inventory value remains
4 Q. "This resulted in low or negative margins as 4 on our balance sheet.”

5 dinventory on hand carried a higher average cost. To 5 True?

6 resolve the margin issue, the average weighted cost 6 A, Yes.

7 used to value inventory for select copper products was 7 Q. "In speaking with the support group at

8 adjusted down. 8 Activant Eclipse” -- what is Activant Eclipse?

9 "While this may have corrected the marginj 9 A.  Software company that provides software for
10 issue, the result was lowering the value of copper 10 the company.

11 inventory, which created the variances detailed above." |11 Q. For First SOURCE?

12 Did I read that correctly? 12 A, For First SOURCE.

13 A, Yes. 13 Q. And this software has different modules, one
14 Q. Does all of that make sense to you? 14 of which is accounting?

15 A, Yes. 15 A. It's all within Eclipse, yes.

16 Q. "Contributing to the magnitude of this 16 Q. But the inventory is in Eclipse, too?

17 variance was the quantity of copper wire on hand during |17 A, Yes.

18 this period. On December 31, 2008, we had on hand 18 Q. It’s kind of 1ike a SAP type thing?

19 2,999,315 feet of product category CUROMEX, 19 A, Yes.
20 C-U-R-0-M-E-X-Copper Wire-Romex, R-0-M-E-X. 20 Q. "...manual changes or overrides to average
21 "A review of the 11 available month end 21 cost are noted in the system with an asterisk.
22 inventory for 2009 show the next highest on hand was 22 However, you must look for these by product so research
23 2,263,372 feet in March, 2009. The CUROMEX-Copper 23 can be done but is tedious. A formal request has been
24 Wire-Romex product summary account historically has a 24 made to Activant Eclipse for a quote to write a report
25 significant value on the inventory summary reports. 25 that will show all manual adjustments or overrides to
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Page 77

Page 79

1 average costs for any given period of time. 1 A. January of 2009, I believe.
2 "The report request will also include thej 2 Q. And, I guess, you told him: Hey, according
3 Eclipse sign on of the person making the change. A 3 to the reports, what we have in inventory versus what
4 quote has not been received at this time. 4 we have in the general ledger, there is a discrepancy,
5 "Conclusion. As a result of average cost{ 5 we need to do a write-down?
6 changes, inventory was overstated on our balance sheet 6 A.  Yes.
7 and cost of goods sold was understated by approximately | 7 Q. And what did he say?
8 $200,000 in the first quarter of 2009." 8 A, "No."
9 Do you agree with that conclusion? 9 Q. And did you ask him why not?
10 A, Yes. 10 A. I don't recall.
11 Q. "The inventory variance continued to increase {11 Q. Did you ever ask him about -- or bring that
12 throughout 2009 to be approximately $275,000 by 12 to his attention again?
13 December 2009." 13 A.  Every month.
14 Do you agree with that conclusion? 14 Q. Every month between January, 2009 and May,
15 A. 1 don't remember the amount, but it was 15 20107
16 200,000 and -- I don't recall the exact amount. 16 A.  Yes.
17 Q. So you're not sure if it was actually 17 Q. Because you did the general ledger and the
18 approximately $275,000 or not, but it was somewhere in |18 comparison on a monthly basis?
19 that ballpark? 19 A, Yes.
20 A, Yes. 20 Q. So you would say, "Hey" -- well, I'm assuming
21 Q. Next one, "We are working with Activant to 21 that, as what we just read reflected, the need for the
22 further understand the Eclipse software and the impact 22 adjustment became bigger and bigger, the variance
23 of changes to average costs.” 23 became bigger and bigger month by month?
24 Finally, "Either a prior period 24 A.  Yes.
25 adjustment or a current year charge to earnings is 25 Q. So each month you’'re telling him: Hey, this
Page 78 Page 80
1 necessary.” 1 variance still exists; we need to make an accounting
2 Do you agree with that conclusion? 2 adjustment?
3 A.  Yes, 3 A, Yes.
4 Q. And which one occurred? Do you know? 4 Q. And every month he said: No?
5 A.  The prior period adjustment. 5 A.  Correct.
6 Q. What does that mean? You went back and 6 Q. Did he ever give you an explanation for why
7 restated the prior periods to adjust them for accuracy? ! 7 he was saying no?
8 A. I don't know what they did. We didn't do it. | 8 A.  He kept telling me, "We will do it next
9 White Oak did that. 9 month."
10 Q. Okay. You would agree with me that the 10 So I bring it up every month. He kept
11 upshot of all of this is that in roundabout May of 2010 | 11 telling me to wait.
12 or so an adjustment was made to reflect that the value 12 Q. When did he start saying that we would do it
13 1in inventory had been overstated for over a year? 13 next month?
14 A. Yes. 14 A.  Since January of 2009,
15 Q. Now, before May of 2010 was this need for an {15 Q. So I'm guessing after a few months, when the
16 adjustment brought to your attention? 16 next month rolled around with the adjustment and he
17 A. I don't understand the question. 17 stil11 said not to make it, did you ever say, "Mark,
18 Q. Before May of 2010, did it ever occur to you |18 you've been saying 'next month' for months now. What's
19 or was it ever brought to your attention that there was {19 up?"
20 a need to make an accounting adjustment because of this |20 . Yes.
21 copper price issue? 21 Q. And what did he say?
22 A, Yes. 22 A. I don't recall the exact words, but I would
23 Q. And who brought it to your attention? 23 think that -- no. I think he said he was waiting for
24 A. 1 brought it to Mark Jenson's attention. 24 the copper to turn around. I think. I think that's
25 Q. And when did you do that? 25 what he said. The pricing.
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Page 81 Page 83
1 Q. Right. He was hoping the value of copper 1 A, Yes.
2 would go back up and everything would work itself out? ! 2 Q. And who were the people from White Oak who
3 A. Yes, yes. 3 did that, if you remember?
4 Q. But that didn't happen? 4 A. Dave.
5 A. No, 5 Q. Kleshinski?
6 Q. I mean, when he's telling you this every 6 A. Yes.
7 month, eventually did you get a feeling that what he's} 7 Q. And did you talk to Dave about it?
8 asking you to do isn't really the right thing? 8 A, VYes.
9 A,  Yes. 9 Q. Did you talk to anybody else from White Oak
10 Q. And how far into the process did you develop { 10 about it?
11 that feeling? 11 A. Not that I can recall.
12 A. I don't recall. 12 Q. And when you talked to Dave about it, did he
13 Q. And I'm assuming after six months or so 13 say -- did he ask you why this adjustment hadn't been
14 you're developing the feeling in the pit of your 14 made before?
15 stomach that what he's asking you to do isn't right 15 A. Yes.
16 here? 16 Q. And what did you tell him?
17 A, Yes. 17 A. Mark Jenson instructed me not to.
18 Q. But still, he continues to say: Next month, |18 Q. And what did he say?
19 next month, next month? 19 A. I don't recall what he said.
20 A, Yes. 20 Q. Was there anybody else there when he said
21 Q. Okay. And did you go to anybody else and 21 that?
22 tell them what Jenson -- you know, that Jenson didn't |22 A. No.
23 want to make the adjustment month after month? 23 Q. This was an in-person meeting?
24 A. No. 24 A. He was reviewing the accounts at the time,
25 Q. And, of course, by this point in time -- 25 and he was in my office.

Page 82 Page 84
1 well, by January of 2009 you knew that White Oak owned| 1 Q. Just the two of you-all?
2 First SOURCE, right? 2 A, Yes.
3 A. Yes, 3 Q. Okay. And did anyone from White Oak ever say
4 Q. Had you met Michael Menzer? 4 anything to you about whether they believed that you
5 A. Yes. 5 should have brought this to their attention?
6 Q. Had you met Michele Souder? 6 A. Not that I recall.
7 A Yes, 7 Q. Did anyone either from White Oak or within
8 Q. Had you met Dave Kleshinski? 8 First SOURCE say something 1ike that to you?
9 A. I don't remember when I met Dave Kleshinski. | 9 A. Not that I recall.
10 Q. Had you had any contact with him? 10 Q. Now, you are aware that Mr. Jenson was fired
11 A. 1 don't remember when he started with the 11 shortly after White Oak came down and instructed that
12 company. 12 this adjustment be made around May, 2010, correct?
13 Q. Okay. But you had met Mr. Menzer and 13 A. I didn't know the reason for his termination.
14 Ms. Souder? 14 Q. I'm not asking the reason. I'm just saying
15 A. Yes. 15 from a timing perspective, Mr. Jenson was fired very
16 Q. And so it's accurate to say that the 16 shortly after Mr. Kleshinski came down from White Oak
17 adjustment was never made until when? 17 and had the adjustment made, correct?
18 A. I don't recall when it was made. 18 MR. LEVY: Object to form.
19 Q. It looks 1ike around May, 2010. 19 A. I don't recall.
20 A. Okay. 20 Q. (By Mr. Oberti) Do you remember when he was
21 Q. And what stimulated it to finally be made? 21 fired? It was June, 2010. Correct?
22 A, I don't know. 22 A. Correct.
23 Q. Well, it looks Tike people from White Oak 23 Q. So it is accurate that he was fired, roughly,
24 came down, saw it, and dinstructed that the adjustment |24 within a month of this adjustment being made. Correct?
25 be made. 25 A, Yes.
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Page 85 Page 87
1 Q. Did anyone ever tell you why Mr. Jenson was 1 a year, it painted a falsely inflated picture of the
2 fired? 2 valuation of First SOURCE's inventory, correct?
3 A. No. 3 A, Yes,
4 Q. Did Mr. Jenson ever tell you? 4 Q. And you know, as someone who has worked in
5 A.  No. 5 accounting and as controller for a Tong time, that
6 Q. Did you speculate, in your mind, as to why he | 6 accuracy in financial reporting is important?
7 was fired? 7 A.  Yes.
8 A.  No. 8 Q. If you could do it all over again, would you
9 Q. Well, did it occur to you that it was because | 9 have done it the same way and just keep on Tistening to
10 this adjustment hadn't been made after so long? 10 Mr. Jenson?
11 A. No. 11 MR. LEVY: Object to form.
12 Q. Prior to May, 2010, did Michele Souder ever 12 A. I don't know. And the reason I'm saying that
13 instruct you to make the adjustment? 13 1is because Mark Jenson was my superior and he was the
14 A. I don't think so. I don't recall. I don't 14 highest ranking officer in the company and, you know, I
15 recall. 15 never went over his head. I mean, I'm pretty loyal to
16 Q. Prior to May, 2010, had anybody asked you to |16 whoever my superior is. The fact that I now know
17 make the adjustment? 17 and -- I don't know. I don't know.
18 A. Not that I can recall. 18 Q. (By Mr. Oberti) So you're saying: Hey, I
19 Q. Prior to 2010, had you actually talked to 19 was just following my superior's orders?
20 anybody about the variance that you believed required 20 A.  Yes.
21 an adjustment, other than Mark Jenson? 21 Q. Okay. I mean, would you agree with me that
22 A.  No. 22 if your superior tells you to do something that you
23 Q. After Mr. Kleshinski came down and the 23 know is wrong, you shouldn't do it. Correct?
24 adjustment was made, did anyone ask you about why you 24 MR. LEVY: Object, form.
25 hadn't made it earlier, when you told him: I was just 125 A.  I'm sorry?
Page 86 Page 88
1 following Jensen's orders? 1 Q. (By Mr. Oberti) If your superior tells you
2 A. I think so. I really don't recall. I'm 2 to do something that you objectively know is wrong,
3 sorry. 3 well, then, you shouldn't do it. Correct?
4 Q. Do you have any recollection of that sort of 4 MR. LEVY: Object to form,
5 conversation? 5 A. Correct.
6 A. No, I don't. 6 Q. (By Mr. Oberti) And you, yourself, admitted
7 Q. When you and Jenson were going back and forth | 7 that you knew the adjustment should have been made for
8 every month and you're saying, "Here's the variance, we{ 8 over a year, correct?
9 need to make the adjustment” and he's saying, "Next 9 A. Yes,
10 month," was this all verbal; or was any of it in 10 Q. And when was the Tast time you talked to
11 e-mail? 11 Mr. Jenson?
12 A.  Verbal. 12 A. About a month ago.
13 Q. No e-mail? 13 Q. Was that on the phone or in person?
14 A.  Not that I recall. 14 A.  Phone.
15 Q. How far was his office from yours? 15 Q. And do you know where he's working now, if
16 A. A couple of doors down. 16 anywhere?
17 Q. Both on the second floor? 17 A.  He's working, but I don't know the name of
18 A.  Yes. 18 the company.
19 Q. It's a two-story building? 19 Q. Do you know the name of any company he went
20 A, VYes. 20 to work for after he was fired by First SOURCE?
21 Q. Would you agree with me that White Oak had a 21 A. No.
22 right to be upset when they learned that this 22 Q. And have you actually seen him in person
23 adjustment had not been made for over a year? 23 since he was fired from First SOURCE?
24 A, Yes. 24 A, No.
25 Q. Because by not making the adjustment for over |25 Q. You talk to him over the phone?
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Page 89 Page 91

1 A. Correct. 1 a company controller (title to be determined)”?

2 Q. A handful of times or more, since he got 2 A.  Yes.

3 fired? 3 Q. And you were the company controller at that
4 A.  About a handful. 4 time, right?

5 Q. And you've had some e-mail correspondence 5 A, Yes.

6 with him? 6 Q. So just reading this, it kind of looks 1ike
7 A. Yes. 7 they are looking to replace you, correct?

8 Q. When was the last time you e-mailed him? 8 A.  Yes.

9 A, Last year. 9 Q. Did you ever hear any noise about that, that
10 Q. So it's been a while? 10 they are looking to hire somebody to replace you?

11 A.  Yes. 11 A. Never aware, no.
12 Q. Any text messages back and forth between you | 12 Q. So you had no idea?

13 two? 13 A. No.

14 A. No. 14 Q. Do you know who they hired over at

15 Q. Do you know Jim Cramer? 15 First SOURCE to reptace you, if anybody?

16 A, Yes, 16 A. No.

17 Q. Who is he? 17 Q. Since March 29, 2011, have you been

18 A. He works for White Oak. 18 physically back to First SOURCE?

19 Q. And did you ever meet him in person? 19 A. No.
20 A. Yes, 20 Q. As I imagine, First SQURCE had a Tine of
21 Q. How many times? 21 credit with somebody.
22 A. He came to the office quite a few times. I |22 A, Yes.
23 can't recall the number of times. 23 Q. And was that Tline of credit through a company
24 Q. Okay. Were you ever in meetings with him? 24 called First Capital Loan?
25 A, Yes, 25 A, Yes,

Page 90 Page 92

1 Q. And did the issue of this adjustment or the 1 Q. And where are they out of? Oklahoma?

2 failure to make it ever come up with Mr. Cramer? 2 A. 1 do not know.

3 A. Not that I recall. 3 Q. Did you ever actually meet anybody from

4 Q. Go to Exhibit No. 10. 4 First Capital Loan, to your knowledge?

5 (Marked was Azuara Exhibit No. 10.) 5 A.  Not to my knowledge.

6 Q. (By Mr. Oberti) Have you ever seen these 6 Q. Do you know what the company's line of credit
7 documents before today? I'm guessing not. 7 was with First Capital Loan?

8 A.  No. 8 A. I don't recall.

9 Q. It's looking 1ike Mr. DeLoache -- by the way, } 9 Q. Do you know the amount of the company's

10 s it accurate that after Mr. Jenson was fired, then 10 indebtedness at any one time with First Capital Loan?
11 Mr. DelLoache was made the president of First SOURCE? 11 A. Not that I recall.

12 A, Yes. 12 Q. Did you have any responsibilities, as part of
13 Q. And it Tooks 1ike Mr. DelLoache, as of 13 your job as controller, for being responsibie for that
14 August 13, 2010, is writing somebody about some 14 loan?

15 assistance to get -- search for a person they would 15 A. No.

16 hire who would have the duties of a company controller, { 16 Q. Or managing the relationship with First

17 title to be determined. Correct? 17 Capital Loan?

18 A. I don't know. I've never seen this document. 18 A. No. Not that I'm aware of.

19 Q. Right. Just from reading it, that's what it }19 Q. Do you know who did that?
20 looks 1ike. Right? 20 A.  Mark Jenson.

21 A.  Well, I've got to read it (reviewing.) 21 Q. Did it ever come to your attention that at
22 Q. Do you see where I'm talking, where it says, |22 some point First Capital Loan imposed fees on
23 "Prudence, as we discussed First SOURCE and White Oak 23 First SOURCE such as a waiver fee of $75007
24 Partners would 1ike to begin a confidential search for |24 A. Not that I recall. I don't recall.

25 a finance person who generally would have the duties of | 25 Q. Turn to Exhibit 11.
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Page 93 Page 95
1 (Marked was Azuara Exhibit No. 11.) 1 down?
2 Q. (By Mr. Oberti) There is an e-mail from 2 A. No one came down.
3 Lee Elmore. His e-mail address is 3 Q. So you don't know who told him he was fired?
4 LElmore@firstcapital.com. You're not on the e-mail, so | 4 A.  No.
5 obviously you didn't get this anyway. 5 Q. When he got fired, were you concerned that
6 But Lee Elmore, senior president, says in{ 6 you might get fired?
7 an e-mail to Jim Cramer: "Jim, good afternoon. I 7 A. No.
8 apologize for the delay.” And this e-mail is dated 8 Q. Now, as of, let's say, May or June, 2010, do
9 September 1, 2010. 9 you know, roughly, how many employees First SOURCE had?
10 "Below is what we approved regarding the |10 A. Close to 30.
11 fees/interest: Decrease the Waiver Fee from $10,000 to {11 Q. Did you run payroll?
12 $7,500. The increase in the interest margin will be 50 |12 A, Yes.
13 bps. I have been in meetings yesterday and today. Can |13 Q. Did anybody report to you as the controller
14 we discuss further tomorrow? Please advise.” 14 at First SOURCE?
15 Did I read that correctly? 15 A, Yes.
16 A, Yes. 16 Q. Who?
17 Q. Do you know what he's talking about about 17 A. Accounts receivable and the billing clerk.
18 this waiver fee? 18 Q. Who was accounts recejvable?
19 A.  No. 19 A. Sarah Levan, L-E-V-A-N.
20 Q. No idea? 20 Q. Who was the billing clerk?
21 A.  No. 21 A. Janice Miers.
22 Q. To your knowledge, did First Capital Loan 22 Q. Did they come from Key Electrical?
23 ever perform any sort of audit on First SOURCE? 23 A.  Yes.
24 A.  Yes. 24 Q. Were they still there when you were
25 Q. What do you know about that? 25 terminated?
Page 94 Page 96
1 A. They came, I believe, once -- I want to say | 1 A. As far as I know, yes.
2 once a quarter. I'm not sure exactly the time frame. | 2 Q. So First SOURCE Electrical had, roughly, 30
3 And they would come and audit the financials and the 3 employees or so as of June, 20107
4 books for First SOURCE. 4 A.  Roughly.
5 Q. And who would they work with to do that? 5 Q. You were part of -- well, how big, roughly,
6 A, Me. 6 was the team that launched the company back in
7 Q. And would they actually go out into the 7 February, 2008? It's a smaller number, obviously.
8 warehouse and look at the inventory, too? 8 A, Yes.
9 A, Yes. 9 Q. What are we talking about? About ten people?
10 Q. And when did they start doing this? 10 A.  Roughly.
11 A. T don't recall. 11 Q. You were one of the persons that helped
12 Q. Prior to Mr. Jenson being fired, did they 12 Tlaunch, I guess, First SOURCE off the ground?
13 ever do it? 13 A, Yes.
14 A.  Yes. 14 Q. Other than you and Jenson as of, say, June,
15 Q. How many times, if you know? 15 2010, did anyone else at First SOURCE have any in-depth
16 A. I don't recall. 16 knowledge of the company's finances?
17 Q. And did they charge First SOURCE for that 17 A. Not that T know of.
18 audit? 18 Q. And the Eclipse business system, were you
19 A. Yes, I think they did. 19 adept with that system?
20 Q. Do you know how much it was? 20 A.  Yes.
21 A. No, I don't. 21 Q. Did Key Electrical use that system?
22 Q. When Mr. Jenson was fired, do you know who |22 A, Yes.
23 actually told him he was fired? 23 Q. So you had experience with it at
24 A.  No, I do not. 24 Key Electrical?
25 Q. Do you know if somebody from White Oak came {25 A.  Yes.
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1 Q. And one of the modules on it is for 1 Mark Yocum that came over to First SQURCE from

2 accounting? 2 Key Electrical, correct?

3 A.  Yes. 3 A. Correct.

4 Q. Did anybody else use the accounting module of { 4 Q. He was an outside salesperson?

5 Eclipse other than you? 5 A.  Yes.

6 A.  Mark Jenson. 6 Q. As I understand it, he then quit First SOURCE
7 Q. Anybody else? 7 and went back to Key Electrical. Correct?

8 A. I don't understand the question. Was it 8 A. Correct.

9 "used" or "had access to"? 9 Q. And did he do that before or after

10 Q. Actually used it. 10 Mark Jenson was fired?

11 A.  Used it? 11 A. I don't recall.

12 Q. Other than you and Jenson. 12 Q. Do you recall that it was about the same

13 A.  Not that I recall. 13 time?

14 Q. Then, who actually did the payroll? 14 A. I don't recall. Sorry.

15 A. 1 did. 15 Q. You know it happened, but you don't remember
16 Q. Yourself. Not one of your helpers? 16 when?

17 A. I did. 17 A. Correct.

18 Q. And did ADP run the payrol1? 18 Q. Was there another fellow named Eddie Goates
19 A.  Yes. 19 that worked for First SOURCE?
20 Q. So what was your responsibilities? To get 20 A.  Yes.
21 ADP the correct information so they could run the 21 Q. Had he also come from Key Electrical?
22 payroll? 22 A.  VYes.
23 A, Yes. 23 Q. And as I understand it, Mr. Goates was an
24 Q. And how was that communicated to them? 24 dinside salesmen?
25 Through Eclipse? 25 A.  Yes.

Page 98 Page 100

1 A.  No. We had a time clock where everybody 1 Q. And Mr. Yocum was an outside salesman?

2 clock in, and it was downloaded into my computer and 2 A. Yes,

3 then sent via the Web. 3 Q. And as I understand it, Mr. Goates also then
4 Q. A secured website? 4 quit First SOURCE and went back to Key Electrical?

5 A, Yes. 5 A.  Yes.

6 Q. Were people paid weekly or biweekly? 6 Q. And do you remember around about when that
7 A. Biweekly. 7 happened?

8 Q. And how long would it take you, on average, 8 A. No, I do not.

9 to run payroll? 9 Q. Do you remember if it was before or after
10 A. 1 would say about four hours. 10 Mr. Jenson was terminated?
11 Q. Every two weeks? 11 A. 1 believe it was after.
12 A. I would think, yes. Roughly. 12 Q. A1l right. And naturally Key Electrical -- I
13 Q. So it's not a super simple process? 13 mean, naturally First SOURCE relies on its salespersons
14 A. No. 14 to generate business?
15 Q. Bills, as far as paying incoming bills to 15 A.  Yes,
16 First SOURCE, who did that? 16 Q. And do you know whether or not it was

17 A. I did, 17 considered a negative thing that Yocum and Goates had
18 Q. And did the company have any bank Toans, 18 quit First SOURCE and gone back to Key Electrical?

19 other than with First Capital, that you're aware of? 19 A.  Yes.
20 A. Not that I'm aware of. 20 Q. Well, naturally, it's like, one, we're
21 Q. Did the company have an obligation to pay its |21 probably going to Tose clients, right?
22 bank loan on some sort of revolving basis, 1ike monthly | 22 A, Yes.
23 or something 1ike that? 23 Q. And, two, we're going to lose them to the
24 A. I don't recall. 24 company that we least want to Tose them to, which is
25 Q. Now, do you remember there was a fellow named { 25 Key Electrical.
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1 A.  Yes. 1 Mr. Kleshinski did do began only after Mr. Jenson was
2 Q. Now, during -- I'm not going to get deep into] 2 fired?
3 it; but after you joined First SOURCE, Key Electrical 3 A. 1 don't think so. I think he was doing that
4 sued you and a number of other people, correct? 4 before.
5 A.  Yes. 5 Q. Do you recall having more interaction with
6 Q. And I understand that you had a Tawyer. 6 Mr. Kleshinski after Jenson was fired?
7 Well, did you have a lawyer? 7 A, Yes.
8 A.  Personally? 8 Q. Do you know why that was?
9 Q. Yes. 9 A.  No. 1 thought that just was his duties. I
10 A. No, no. 10 thought that's what he was told to do.
11 Q. Well, you were sued. Did anyone represent 11 Q. Are you aware that First Capital placed an
12 you? 12 AR reserve on First SQURCE?
13 A, As a company, as a whole, yes. 13 A. No.
14 Q. Okay. Who was that? 14 Q. Do you know what an AR reserve is?
15 A. 1 don't recall her name. 15 A. More or less, yes.
16 Q.  And who paid for her services? 16 Q. What is it?
17 A.  Key Electrical did. 17 A. 1 quess they borrow against the accounts
18 Q. So you didn't have to pay the lawyer 18 receivable, or we can borrow against the accounts
19 yourself? 19 receivable a certain reserve.
20 A.  0Oh, no. 20 Q. Okay. But you don't know if they ever put an
21 Q. And do you remember -- as I understand it, 21 AR reserve on First SOURCE saying: Well, up to a
22 that case was eventually settled? 22 hundred thousand dollars, for example, you can't borrow
23 A.  Yes. 23 against that?
24 Q. Do you remember, roughly, when it was 24 A. 1 don't recall.
25 settled? 25 Q. Let me ask you to turn to Exhibit No, 12.
Page 102 Page 104
1 A. No. 1 (Marked was Azuara Exhibit No. 12.)
2 Q. MWas it before or after Mr. Jenson was fired? i 2 A.  (Reviewing.)
3 A. Before, 1 want to say. Yes, before. 3 Q. (By Mr. Oberti) The first page of Exhibit
4 Q. Now, were you ever assigned to work with 4 No. 12 is a letter dated September 14, 2010, from
5 Dave Kleshinski. 5 Michael J. Menzer, Board of Managers, First SOURCE
6 A. I don't understand your question. 6 Electrical, LLC, to yourself, correct?
7 Q. Did Mr. Kleshinski -- as I understand it, he! 7 A.  Yes.
8 was an accounting manager at White Oak Partners, 8 Q. And it says, "Subject: Notice of Additional
9 correct? 9 Capital Contributions Required.” Correct?
10 A. 1 don't know what his title was. 10 A.  Yes.
11 Q. Did he ever monitor your work in the area of | 11 Q. It Tooks 1ike the next two pages are
12 weekly borrowing base certificate, or BBC? 12 identical letters dated the same day, meaning
13 A. 1 remember the BBC. I just don't know how 13 September 14, 2010, to Mark Jenson and Phil Deloache:
14 frequent it was. I do remember the BBC, but I don't |14 A.  Correct.
15 know the frequency of it. Whether it was weekly or 15 Q. And, of course, by this time Mark Jenson was
16 biweekly or monthly, I don't recall. 16 not even an employee of the company, right?
17 Q. On some basis Mr. Kleshinski monitored your ;17 A. Yes.
18 work 1in BBC? 18 Q. Did you get this Tetter?
19 A. Yes. 19 A. I'm assuming I did because it's mailed to my
20 Q. Did he also monitor your work on monthly 20 home address. I don’t remember.
21 financials? 21 MR. LEVY: Objection, nonresponsive.
22 A.  Yes. 22 Q. (By Mr. Oberti) Do you have any recollection
23 Q. And cash forecasting? 23 of whether you actually read it?
24 A. That, I don't recall. 24 A. I have no recollection.
25 Q Do you recall the monitoring that 25 Q. So is it accurate to say that until you just
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1 read the letter right now, you don't remember reading 1 getting at -- maybe I asked you this before -- did it
2 it before then? 2 ever come to your attention what the value of those 12
3 A. Correct. 3 Class A shares were?

4 Q. Do you understand what -- do you know what a 4 A. No.

5 capital call is? 5 Q. Did you ever ask Phil DeLoache, "Hey, if

6 A. No. 6 First SOURCE goes out of business, can I get my

7 Q. Mas there ever any discussion between 7 $100,000 back?”

8 yourself and, let's say, Phil DelLoache about something 8 A. No, I don't think so. I don't recall.

9 called "dilution™? 9 Q. Exhibit No. 13.

10 A. Not that I recall. 10 (Marked was Azuara Exhibit No. 13.)

11 Q. And, I guess, it's accurate to say that prior |11 A.  (Reviewing.)

12 to being terminated by First SOURCE, you didn‘t go to a 12 Q. (By Mr. Oberti) Do you see this e-mail dated
13 Tlawyer or some other professional to try to understand |13 February 1st, 2011, from Dave Kleshinski to

14 what your rights were regarding your 12 Class A shares, { 14 Phil DelLoache with a copy to you?

15 correct? 15 And it says, "Phil, there is an

16 A.  Correct, 16 unfavorable error on the cash forecast. Irma’s has the
17 Q. And, I guess, if you go four pages up, 17 Tline called Available to Borrow. It's $340,000 this
18 there's some documents, an Exhibit A, an Exhibit B, and j 18 week and consists of $280,000 funding from BBC plus

19 an Exhibit C. 19 anticipated $60,000 wire by Mike. Since the $280,000
20 Do you see that? 20 already represents the 1line at its max, you don't pick
21 A.  Yes. 21 up any more cash in the RLOC Bal - Prior Week and RLOC
22 Q. Do you recall ever seeing these documents 22 Bal - This Week Area. I set the RLOC balances at the
23 before? 23 Tline max of $2,250,000. Unfortunately, you have
24 A.  No. I do not. 24 $40,000 less to work with this week.
25 Q. It's accurate to say you didn't put -- after {25 "1 am glad I thought of this before

Page 106 Page 108

1 the original $100,000, you didn't put any additional 1 presenting to Jim which I will do now. Perhaps Mike

2 money of your own into the company. Correct? 2 will fund $100,000. If you absolutely need wire to be
3 A. Correct. 3 $100,000, please let me know."

4 Q. If you go to Exhibit B, it says, "First 4 And then, Tater that day Mr. Deloache

5 SOURCE Electrical, LLC, Schedule of Dilution - 5 sends an e-mail to Dave Kleshinski saying, "Dave, wow,
6 Proforma, as of 10-31-2010." 6 1 just can't stand working with bad numbers. Ok, well
7 And then there are some names on the 7 while it's always possible to delay another vendor

8 Tleft-hand corner, which is Mark Jenson, Phil DelLoache, | 8 payment 1 believe doing so will Tikely result in

9 and Irma Azuara. Correct? 9 impairment of the business which will negatively impact
10 A, Yes. 10 future operating results so there is a difficult

11 Q. And next to your name it says, "Capital 11 decision to make. I will be sending you the updated 6
12 contribution, $100,000," which that's accurate, 12 week forecast and I corrected the error you found in it
13 correct? 13 as well as making other changes."

14 A.  Yes. 14 My question to you is: Do you agree that
15 Q. And then it says, "No. of units, 12," and 15 it appears you made a $40,000 error on the cash

16 then it gives you a percentage. And then the next 16 forecast this particular week?

17 column to that says, "Current valuation of” -- I'm not |17 A. I don't remember this at all.

18 quite sure what that word is there, 18 Q. Look at Exhibit No. 14,

19 A.  It's so small, I can't even see that. 19 (Marked was Azuara Exhibit No. 14.)
20 Q. But the number next to yours is, 1ike, 20 Q. (By Mr. Oberti) It's some e-mails between
21 $7.932. Do you see that? 21 you and Mr. Kleshinski in February, 2011, February 8th,
22 A. No, I can't see that. That's too small. 22 20117
23 Q. VYes, it's very small. 23 A.  (Reviewing.) Okay.
24 MR. LEVY: Maybe it's 17. 24 Q. Okay. And the takeaway from this is that you
25 Q. (By Mr. Oberti) Maybe it's 17. What I'm 25 made an error on the weekly borrowing base that
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1 particular week, right? 1 know what the class code was for each person, that's

2 A. No, I don't see that. 2 what I have to find out.

3 Q. Well, it says, "FCC only wired $274,000 last 3 1 always have to find out at the very

4 week. You are showing a wire of $435,000." 4 beginning, okay, who classifies where, when, and

5 A. It didn't work exactly the way -- I think 5 whatever.

6 everything is being read into something that really 6 So every time somebody moved or was

7 didn't happen. 7 reclassified, then I would have to remember to

8 It worked from week to week, and the way | 8 reclassify them on here, as well. So that's what

9 we did the vendors is we would go in and Mark Jenson 9 this -- I'm assuming that's what this is for.

10 would say: Okay, we're not going to pay this vendor. 10 Q. Look at No. 16.

11 How much money do we have?" and so on and so forth. 11 (Marked was Azuara Exhibit No. 16.)

12 And whatever we -- I don't really recall |12 Q. (By Mr. Oberti) Go ahead and take your time
13 how we did it, but it wasn't as black and white as you |13 to read this. It's a two-and-a-half, three pages of
14 see it here. 14 e-mails.

15 Q. Well, this is after Jenson was terminated, 15 MR. LEVY: Start at the ending or

16 though, right? 16 beginning? Like Page 37

17 A. But it all worked the same. 17 MR. OBERTI: I think they start on

18 Q. Did you ever make any errors in your 18 Page 3, yeah, and go forward.

19 financial reporting to White Oak? 19 A.  (Reviewing) Okay.
20 A. Not that I recall. 20 Q. Do you remember this issue?
21 Q. Exhibit 15. 21 A. I believe I do.
22 (Marked was Azuara Exhibit No. 15.) 22 Q. A1l right. What do you remember about it?
23 Q. (By Mr. Oberti) Do you see this e-mail from 23 A.  Activant Eclipse charged us too much for the
24 Mr, Kleshinski to yourself dated February 9, 20117 24 sales tax, annual sales tax. I think it was, 1ike,
25 He says, "Irma, here are the two payments| 25 $10,000 or so.

Page 110 Page 112

1 for WC,” meaning workers' comp, "under this year's 1 And as far as I remember, either we

2 policy. Notice the large differences in reported 2 weren't going to pay it or we were. They had given us
3 payrolls for each of the class codes. For example, 3 a credit. That's all I recall.

4 code 8107 only had $31,583 for the 1st filing. It then| 4 Q. Well, do you recall you came up with a

5 jumps to $176,886 for the 2nd filing. These numbers 5 calculation and then Dave told you to go with his?

6 show tie to payroll paid for the date ranges. Can you 6 A,  VYes.

7 explain the differences? I am trying to figure out 7 Q. Is it accurate to say that after Mr. Jenson
8 which one is most correct. I want to make sure we have | 8 was terminated and Mr. DelLoache took over as the

9 neither over or under paid through November. 9 president of First SOURCE, there were typically weekly
10 "I would think there would still be a 10 meetings then conducted with Phil Deloache, yourself,
11 year end audit at the end of the policy period. Any 11 Jimmy Chandler, and Michael Pesek?

12 error we may have made would become evident at the 12 A.  Yes.
13 time. Therefore, if we need to correct we should do 13 Q. And Jimmy Chandler was the vice president of
14 so. If applicable, we would make a 2010 entry to 14 purchasing?
15 properly state our expense. 15 A, Yes.
16 "When you have time, let me know your 16 Q. And Michael Pesek was the vice president of
17 thoughts on this." 17 operations?
18 Do you remember making an error related |18 A, Yes.

19 to the workers' comp? 19 Q. And did Mr. Kleshinski participate in some of
20 A. No. 20 the meetings via teleconference?
21 Q. Do you remember this issue at all? 21 A.  Yes.
22 A. 1 don't. But can I say something? 22 Q. Did he typically participate in the meetings?
23 Q. Sure. 23 A.  Yes.
24 A. The way this works is you have to classify 24 Q. How did you feel 1ike you and Kleshinski
25 each person within that class code; and if we didn't 25 worked together?
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1 A.  Very well. 1 Q. And do you remember what he said?

2 Q. Did he ever comment to you about his 2 A.  Yes, I do.

3 perception of your job performance? 3 Q. What did he say?

4 A.  Never. 4 A. He said I was being laid off because the

5 Q. Had you ever heard the name Kristi Blaschke? { 5 company wasn't making any money.

6 A. No. 6 Q. Anything else?

7 Q Go to Exhibit No. 20. 7 A.  He then presented me with a document that
8 (Marked was Azuara Exhibit No. 20.) 8 said the company wasn't making any money and I was

9 Q. (By Mr. Oberti) Go to the third page. Do 9 being laid off for that.

10 you know who Sarah Campbell is? 10 Q. Was this the document?

11 A. I think she works for White Oak. 11 A.  No.

12 Q. Okay. Do you know what she does for them? 12 Q. Mas it a different document?

13 A, No. 13 A, Yes.

14 Q. This is a two-page document here. It's a 14 Q. Do you have that document?

15 1letter signed by Michael Menzer. Do you see that on 15 A. Yes,

16 the second page? 16 Q. At your house?

17 A, Yes. 17 A, Yes.

18 Q. Did you ever get this letter? 18 Q. Do you know, did you produce copies of that
19 A.  Yes. 19 document and the termination letter in this lawsuit?
20 Q. You got it on March 29, 2011? 20 A, Yes.
21 A, Yes. 21 Q. Anything else that you recall Phil DeLoache
22 Q. Who gave it to you? 22 saying during the termination meeting?
23 A.  Phil DeLoache. 23 A. I said something, but I don't recall anything
24 Q. Did you keep it? 24 else he said. That's about it.
25 A, Yes. 25 Q. What did you say?

Page 114 Page 116

1 Q. Do you still have it? 1 A. He gave me the letter and I asked him, "This
2 A.  Yes. 2 Tletter states I was being terminated for cause."

3 Q. On the one we're Tooking at right now there 3 Q. Right.

4 is a blank where the date is. On yours, was the date 4 A. "What did I do -- what did I not do? What

5 actually filled in? Do you know? 5 did I do wrong?"

6 A. I do not know. 6 Q. And what did he say?

7 Q. In any event -- well, let me ask you this. 7 A. He wouldn't answer, So I asked him again,

8 On the day of your termination, Mr. Deloache is the one{ 8 "Phil, this states that I wasn't doing my job. I've

9 who told you? 9 been meeting all my deadlines, I've been coming in,

10 A, Yes. 10 I've been working from home. What is it that I did not
11 Q. Where did the meeting occur? 11 do?"

12 A. My office. 12 And his answer is, "You will have to talk
13 Q. Did he come into your office? 13 to Mike."

14 A, Yes. 14 Q. Mike Menzer?

15 Q. Was anybody else there? 15 A, Yes.

16 A, Yes. 16 Q. Did you ever talk to Mike Menzer?

17 Q. Who? 17 A. I did not.

18 A. I don't recall his name. Bart, I think. 18 Q. Anything else that Phil said or you said in
19 Q. Was he somebody from First SOURCE or somebody | 19 the termination meeting that you can recall?
20 from White Oak? 20 A. Not that I can recall.
21 A.  First SOURCE. 21 Q. And you said you worked from home. Were you
22 Q. What was his job? Do you remember? 22 hooked up to the computer system from home?
23 A.  Sales manager, I think. 23 A, Yes.
24 Q. Okay. Who did the talking? Phil? 24 Q. And then the letter, 1ike you said, it says,
25 A.  Yes. 25 "Dear Ms. Azuara, effective immediately, your
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1 employment with the Company is hereby terminated for 1 A. For cause.

2 cause pursuant to the terms and conditions of the 2 Q. Did anybody -- who said "for cause"?

3 Employment Agreement. Your material nonperformance and | 3 A. Mike Menzer, I believe.

4 underperformance of your duties and responsibilities 4 Q. Did he explain it?

5 constitute grounds ‘for Cause' pursuant to Sections 5 A. Not that I recall.

6 4(c)(i1) Section 7 and 8 of the Employment Agreement."” 6 Q. Now, did you ever ask Phil Delpache if you

7 That's what you read, obviously? 7 were in trouble after Jenson was fired?

8 A.  Yes. 8 A. I don't recall.

9 Q. Is there a reason you didn't call Mr. Menzer?| 9 Q. Do you ever recall a time when you asked

10 A. I was just angry at the time. 10 Phil Deloache if Mike Menzer would buy your stock back?
11 Q. The documents that are attached to this 1 A.  Yes.

12 Tetter, there is something called a Waiver of Review 12 Q. And Phil said, probably not; but if he did,
13 Period and then there is a Separation Agreement and 13 it would be at the share's current price, which he

14 General Release. 14 didn't think you would be happy with?

15 Were those given to you by Phil, too? 15 A, Yes.

16 A. I have them. 1 don't know how they were 16 Q. And was that conversation in 20117

17 given to me, whether it was mailed; but yes, I do have |17 A. I don't recall.

18 those. 18 Q. Obviously, was it after Jenson was fired,

19 Q. Obviously you didn't sign off on them. 19 though?
20 Correct? 20 A, Yes.
21 A.  Correct. 21 Q. And are you aware that First Capital
22 Q. There is also -- as an attachment there is 22 obviously received the company's financials,
23 the actual employed agreement, the Modified Employment |23 First SOURCE's financials, so it could understand what
24 Agreement, Was that sent to you as well or given to 24 the company's financial status was for purposes of its
25 you as well? 25 Tine of credit, correct?

Page 118 Page 120

1 MR. LEVY: Which page are you talking 1 A.  Yes. I didn't send it to them, but yes.

2 about? Sorry. 2 Q. Who sent it to them? Do you know?

3 Q. (By Mr. Oberti) If you go after the 3 A. Mark Jenson.

4 Separation Agreement and General Release, there is a 4 Q. And how often did he send it to them?

5 copy of the Modification of Employment Agreement. 5 A. T have no idea.

6 My question was: Was that part of what 6 Q. Were you aware that after the adjustment was
7 was given to you when you were terminated? 7 made around May, 2010, that obviously part of the

8 A. I don't recall. 8 adjustment was to notify the bank of that. Correct?

9 MR. OBERTI: Do you-all want to take a 9 A. I would say so, yes.

10 Tunch break now? 10 Q. Now, don't tell me anything you discussed

11 MR. LEVY: Let's go off the record and 11 with your lawyers; but I just want to know when did you
12 talk about it. 12 hire your lawyers in this case?

13 (Lunch recess taken at 12:07 p.m., 13 A. Last year.

14 resuming at 1:12 p.m.) 14 Q. After you were fired?

15 Q. (By Mr. Oberti) Now, do you recall that 15 A.  Yes.
16 shortly after Mr. Jenson was fired, there was a meeting {16 Q. And have you paid them any money yet out of
17 with Mike Menzer, Jim Cramer, yourself, and 17 your own pocket?
18 Phil DeLoache and the discussion about his termination {18 A, Yes.
19 occurred? 19 Q. How much?
20 A, Yes. 20 A. I believe $7,500.
21 Q. And do you remember that also the fact of 21 Q. Now, your compensation package at the company
22 this adjustment not being made was discussed? 22 was your salary. You had a salary, correct?
23 A.  Not that I recall. 23 A, Yes.
24 Q. Was there -- what was the discussion about 24 Q. Did you get a bonus or anything when you were
25 him being fired? 25 working at First SOURCE?
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1 A. No. 1 A. It's too expensive.

2 Q. Did you get any other sort of compensation? 2 Q. How expensive is it?

3 A,  Yes. I guess -- well, I'm not sure what you{ 3 A. I believe it was -- I don't recall, but I

4 mean by “"compensation.” In the form of money? 4 believe 200 or $300 a paycheck.

5 Q. VYes. 5 Q. To add you?

6 A. No. 6 A.  Yes. Well, it was in total.

7 Q. But you had a gas card? 7 Q. Were you offered COBRA after you were

8 A, Yes. 8 terminated by First SOURCE?

9 Q. What was the gas card for? 9 A.  No.

10 A.  To just fi1l up my vehicle whenever needed. |10 Q. Do you know why not?

11 Q. So the company paid for your gas to and from |11 A. I have no idea.

12 home? 12 Q. If you go to Exhibit No. 25, here is a letter
13 A, Yes. 13 from your attorney, Mr. Rosenberg, to Mr. DelLoache,

14 Q. What about when you were out on the weekends | 14 dated May 3, 2011, about you. Correct?

15 or whatever? 15 (Marked was Azuara Exhibit No. 25.)

16 A.  No. 16 A, Yes,

17 Q. How far from the First SOURCE office did you {17 Q. (By Mr. Oberti) So I guess it would be fair
18 Tive? 18 to say that this was written shortly after you retained
19 A.  About 35 miles. 19 Rosenberg & Sprovach?
20 Q. And then the company was sent that bill? 20 A, Yes.
21 A, Yes. 21 Q. And then, if you go to Exhibit No. 26, this
22 Q. So the company paid the bill, not yourself? |22 purports to be a response to Mr. Rosenberg's letter
23 A.  Correct. 23 dated May 12, 2011, from a law firm named Kephart,
24 Q. Did you have health insurance through 24 Fisher, LLC, and a lawyer named Christopher D.
25 First SOURCE? 25 Adkinson. Correct?

Page 122 Page 124

1 A, Yes. 1 (Marked was Azuara Exhibit No. 26.)

2 Q. And after you were terminated, have you had 2 A.  (Reviewing.) Yes.

3 any health insurance for yourself? 3 Q. (By Mr. Oberti) Have you seen this letter
4 A. No. 4 before today?

5 Q. Does your husband have health insurance? 5 A. I believe so.

6 A.  He does now. 6 Q. Do you recall reading it?

7 Q. Through? 7 A. I think so. Yes.

8 A.  His job. 8 Q. Then, after that, if you go to Exhibit

9 Q. Before he was underneath First SOURCE? 9 No. 30, it Tooks like in November of 2011 Plaintiff’s
10 A, Yes. 10 Original Petition was filed, meaning you filed your

11 Q. After you got terminated, he picked up health {11 Tawsuit against First SOURCE Electrical, LLC, correct?
12 insurance under his job? 12 (Marked was Azuara Exhibit No. 30.)

13 A. He had to wait. 13 A, Yes.

14 Q. How Tong did he have to wait? 14 Q. (By Mr. Oberti) And did you read this

15 A.  He just now picked it up. 15 document, Exhibit 33, before it was filed in court?

16 Q. Did he incur any medical expenditures while 16 A.  Yes, I think I did.

17 there wasn't coverage? 17 Q. Do you know what -- I'm assuming that you are
18 A. No. 18 familiar with First SOURCE's cash flow.

19 Q. But you still don't have health insurance? 19 A, Yes.
20 A, No. 20 Q. Would you agree with me that First SOURCE did
21 Q. So you haven't had any since you were 21 not achieve a net positive cash flow in any of the
22 terminated? 22 calendar quarters of 20107

23 A.  No. 23 A. I don't recall. You know, I -- no, I don't
24 Q. And you can't get on your husband's health 24 recall.
25 insurance plan? 25 Q. Would you agree with me that, overall,
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1 First SOURCE did not achieve a cumulative net positive 1 White Oak? The time frame, I don't
2 cash flow in 20107 2 recall.
3 A. I don't recall. 3 Q. Okay. Well, how did First Capital know about
4 Q. VYou've already said -- is it accurate to say, | 4 it?
5 ma'am, that you knew that at no time during your 5 A. They came and audited the books.
6 employment with First SOURCE did the company turn a 6 Q. Well, was it ever discussed during those
7 profit. 7 audits?
8 A. That's correct. 8 A.  Never.
9 Q. What is your definition of "profit"? 9 Q. So you're assuming since they were audited,
10 A.  The bottom 1ine, the bottom 1ine of your 10 they must have seen it?
11 financials. 11 A. They did see it.
12 Q. Meaning what, revenues exceeding expenses? 12 Q. Well, did you ever discuss it with them?
13 A.  Correct. 13 A.  Never.
14 Q. Well, what is the definition of "net positive |14 Q. Okay.
15 cash flow"? Isn't that revenues exceeding expenses? 15 A. But I gave them work papers. I had work
16 A.  Not necessarily. 16 papers every month.
17 Q. What is it, then? 17 Q. What were the work papers?
18 A. To me, that's money in the bank, I mean, youj18 A. Work papers just stated that there was a
19 can have money in the bank and still have a negative 19 difference in the inventory, general ledger versus the
20 profit, depending on where the money comes from. 20 subledger, and I e-mailed that to them.
21 Q. Well, Tlet me change the question, then. 21 Q. And somebody from First Capital Loan came
22 Would you agree with me that in all four {22 physically to First SOURCE every month, you said?
23 calendar quarters of 2010, First SOURCE's expenses 23 A. I don't recall how many times they were
24  exceeded its revenues? 24 there. I had my work papers every month, but they were
25 A, Yes, 25 aware of it, yes.
Page 126 Page 128
1 Q. Would you agree with me that overall in 2010, i 1 Q. Well, you don't know if they're aware of it,
2 First SOURCE's expenses exceed its revenues? 2 or not. You're claiming that your work papers
3 A.  Yes. 3 reflected the discrepancy --
4 Q. Now, to your knowledge, did anybody from 4 A, Yes.
5 First SOURCE have actual knowledge of the inventory 5 Q. -- and that they had access to your work
6 overstatement between the end of 2009 and the middle of | 6 papers?
7 20107 7 A. I gave them all my work papers, yes.
8 A.  You're asking me if anyone had knowledge of 8 Q. Who did you give them to?
9 it? 9 A. The auditor.
10 Q. Did they actually know? Do you know? 10 Q. Who is the auditor?
11 A. Jenson and I did. 11 A. 1 don't remember the name.
12 Q. Well, yeah, but anybody at First -- sorry. 12 Q. Was it a male or female?
13 Anybody at White Qak? 13 A. Male.
14 A. Oh, okay. 14 Q. Same guy every time?
15 Q. That you actually knew that they actually 15 A. Sometimes. Sometimes not.
16 knew about it. 16 Q. What did he look Tike?
17 A. MWhat time frame was that again? 17 A, I don't remember.
18 Q. Well, between the end of December when it 18 Q. Okay. Did he come in December of '09?
19 started in, 1ike, May 2010 when, yeah, it was 19 A. I don't recall.
20 definitely brought up then. 20 Q. Well, what months in 2010 did he come?
21 A. 0Oh, absolutely. Well, I'm sorry. You said 21 A. I don't remember. I don't remember. I don't
22 White Oak. 22 remember when they came out there. 1 know they were
23 Q. Yes. 23 there.
24 A. Because I know First Capital was aware of it, ;24 Q. Did you ever discuss that with Jenson, that:
25 as well. 25 Gee, the people from First Capital are going to have
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1 access to my papers. They might figure it out? 1 But are you claiming that you actually

2 A. No. 2 have any legal right to it back?

3 Q. He never talked to you about it? 3 MR. LEVY: Object to form.

4 A. No. 4 A, VYes.

5 Q. And no one from First Capital brought it up 5 Q. (By Mr. Oberti) Based on what?

6 to you, like: Whoa, what's going on with this 6 A. I can't think of it right now.

7 discrepancy? Correct? 7 Q. If you look at Exhibit 3, which is the

8 A.  Not that I recall, no. 8 Amended and Restated Limited Liability Company

9 Q. Do you know whether or not First SOURCE 9 Agreement, is there anything stated in Exhibit 3 that
10 breached its -- well, have you ever seen a copy of the |10 you believe supports your right to get any of your

11 loan agreement between First SOURCE and First Capital 11 $100,000 back?

12 Loan? 12 MR. LEVY: Object, form.

13 A.  No. 13 A. T would have to read it.

14 Q. Do you know whether or not First SOURCE was 14 Q. (By Mr. Oberti) You said you have read it,
15 ever in breach of its loan agreement with First Capital {15 right?

16 Loan? 16 A. That was quite some time ago.

17 A. No. 17 Q. Okay. Well, based on your recollection of

18 Q. You don't know? 18 reading it, is there anything in there that you believe
19 A.  Not that I recall. 19 supports your claim to get some or all of your $100,000
20 Q. You don't know? 20 back.
21 A. I don't know. 21 A. 1 don't know how to answer that question
22 Q. Tell me again what your definition of "net 22 because I don't remember what it has in there. 1 would
23 positive cash flow" is. 23 have to read it again.
24 A. It's money in the bank. 24 Q. A1l right. Well, go ahead and look through
25 Q. Come on now. If a business sells a bottle of { 25 it.

Page 130 Page 132

1 Coke for 50 cents and puts the 50 cents in the bank but | 1 A.  (Reviewing) 1It's kind of hard to understand.
2 then it goes on to Tose a million dollars because of 2 Q. Let me ask it this way. Go to Exhibit 26.

3 all kinds of expenses, the fact that it has 50 cents inj 3 A.  Okay.

4 the bank doesn't mean it had a net positive cash flow, 4 Q. If you go to the second page, the second

5 correct? 5 paragraph -- or the first full paragraph says, "With

6 MR. LEVY: Object to form. 6 respect to your demand for the repayment of

7 A. 1 guess. 7 Ms. Azuara's investment in the Company of $100,000 'in
8 Q. (By Mr. Oberti) So do you even know what net | 8 exchange for Class B stock,' Ms. Azuara is similarly

9 positive cash flow means? 9 not entitled to any such amount.

10 A, Yes. 10 "Ms. Azuara's initial capital

11 Q. Well, would you agree with me that if a 11 contribution to the Company of $100,000 entitled her to
12 company's expenses exceed its revenues, well, then, 12 12 Class A Units of the Company. Despite your

13 there is no way it could have a positive cash flow, 13 assertions to the contrary, Ms. Azuara has not demanded
14 correct? 14 to be tendered her shares, though she has no right to
15 A. I would assume, yes. 15 make such demand of the Company in the first place, nor
16 Q. I'm trying to understand your claim regarding { 16 was she advised that she forfeited her 'stock.'"

17 the $100,000 that you spent to get the 12 Class A 17 Have you asked for your shares back?

18 shares. 18 A, No.

19 Do you know what you're claiming about 19 Q. And I think you told me before that you
20 that in this Tawsuit? 20 couldn't remember anybody telling you that you had
21 A.  I'm not sure. 21 actually forfeited your stock, correct?
22 Q. Are you saying that you should get the 22 A. Correct.
23 $100,000 back? 23 Q. And then it says, "Ms. Azuara remains a
24 A, Well, I was hoping I would, yeah. 24 member of the Company pursuant to that certain Amended
25 Q. VYeah, I don't blame you. I would, too. 25 and Restated Limited Liability Company Agreement of the
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1 Company dated October 1st, 2008 (as amended to date, 1 A. Not that I recall. That I was expected to be
2 the 'Operating Agreement') and she remains entitled to 2 paid?

3 the benefits, and bound by the obligations, accorded to } 3 Q. VYeah.

4 her interests therein, as the same has been modified 4 A. Not that I recall.

5 and amended to date. 5 Q. In other words, did you ever tell anyone from
6 "Though Ms. Azuara has no right under the{ 6 First SOURCE or White Oak, "Hey, I know the employment
7 Operating Agreement to demand the return of her 7 agreement provides for me to get paid a certain amount,
8 investment or to demand that the Company purchase her 8 but I'm doing extra work. I want some extra pay for

9 Units, the Company has the right, but not the 9 that"?

10 obligation, under the Operating Agreement to buy her 10 A. Oh, no, I don't think so. Not that I recall.
11 Units back. 11 No.

12 "In such event, the purchase price the 12 Q. A1l right. Now, obviously, you were an

13 Company would pay for such interest would be equal only |13 employee of First SOURCE, correct?

14 to the 'Fair Value' of her Units (as defined in the 14 A.  Yes.

15 Operating Agreement), less discounts for minority 15 Q. And you were a member under this definition
16 ownership, lack of marketability, Tack of control and 16 of this Amended and Restated Limited Liability Company
17 other transfer restrictions, which is a figure far less | 17 Agreement, whereby you got the 12 shares, correct?

18 than the amount of her initial investment." 18 A.  Yes.

19 So that last sentence that I read, 19 Q. Did you realize you were not a partner in the
20 basically he's saying: Hey, the company doesn't have 20 company? Did you know that?
21 to buy their units back; but even if they do, all you 21 A. I wasn't sure.
22 would get is what's quoted as fair value as defined in |22 Q. Well, did you-all ever refer to each other as
23 the operating agreement. 23 partners? Like, this is my partner, and that sort of
24 Do you have any factual basis to dispute {24 thing?
25 that? 25 A.  No,

Page 134 Page 136

1 MR. LEVY: Object, sidebar, and form. 1 Q. Did anyone ever tell you you were a partner
2 A. I don't know how to answer that. 2 in the company?

3 Q. (By Mr. Oberti) What I'm saying, I guess is, | 3 A. Not that I recall.

4 1ike, you're the one suing the company, saying you 4 Q. Did you ever consider yourself a joint

5 should get -- 5 venturer?

6 A, Well, T just -- I just... 6 A. No.

7 MR. LEVY: Are you asking her about your i 7 Q. Now, are you aware that over time White Oak
8 interpretation of this sentence or what the sentence 8 Partners has vested money into First SOURCE?

9 1is? Because, I guess, you restated it in your own 9 A. Yes.
10 words; and that's what I was objecting to. 10 Q. Do you know how much?
11 Q. (By Mr. Oberti) Well, I'm just saying the 11 A. No,

12 Tast sentence there of Paragraph 2 that I read, do you |12 Q. Did anyone ever tell you you couldn't go see
13 have any knowledge of whether that's true or false? 13 a lawyer before you signed any of your agreements that
14 A. I do not. 14 we've gone over today?

15 Q. Okay. Is it accurate to say that the entire {15 A. No.

16 time you worked for First SOURCE, you worked under the |16 Q. Did you ever feel like First SOURCE had some
17 terms of a written employment contract? 17 sort of excessive control or influence over your

18 A, Yes. 18 business dealings?

19 Q. And you didn't have any side agreements with {19 A. No.
20 First SOURCE about your employment, other than what's 20 Q. Go to Exhibit No. 23. So it's March 29 that
21 in the written contracts, correct? 21 you got terminated. Correct?
22 A. Correct. 22 (Marked was Azuara Exhibit No. 23.)
23 Q. And did you ever notify First SOURCE that you {23 A. Yes,
24 expected to be paid something more than what you were |24 Q. (By Mr. Oberti) So on March 30th, the next
25 entitled to under your written employment agreements? 25 day after your termination, Mr. Jenson sent you an
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Page 139

1 e-maijl saying, "Irma, I received news this morning of a| 1 A. 1 bought it from Best Buy, and they didn't
2 change for you. I hope that you are okay." So on and 2 have it in stock so...
3 so forth. 3 Q. So you had to wait a few days?
4 A.  Through my personal e-mail, yes. 4 A. I had to wait a few days before it came in.
5 Q. Did you have personal e-mail on your computer i 5 Q. I mean, then he says also on the 30th -- I
6 at work? 6 mean, he appears to reply to you. So it Tooks Tike you
7 A. It was coming in when I Teft and I didn't 7 responded on the 30th.
8 have time to do anything with it before I left, yes. 1} 8 And he says, "Life goes on anyway. Glad
9 was not going to touch anything. 9 you responded.”
10 Q. So it was accessible, I guess, to whoever was | 10 A. 1 didn't have a computer then, so I don't...
11 gathering e-mails on the system? 11 Q. Well, 1is that your e-mail there, where --
12 A.  Apparently. 12 A, Yes.
13 MR. LEVY: Can we go off the record? 13 Q. -- it's starting with the paragraph,
14 MR. OBERTI: Sure. 14 "Actually it was both our de¢isions"?
15 (Recess taken at 1:38 p.m., resuming at {15 MR. LEVY: Let him finish, please.
16 1:39 p.m.) 16 THE WITNESS: Sorry.
17 Q. (By Mr. Qberti) As I understand it, 17 A.  Yes.
18 Ms. Azuara, you didn't have a personal computer at 18 Q. (By Mr. Oberti) So do you know what computer
19  home? 19 you sent it from?
20 A.  Correct. 20 A. It could have been my daughter's. I don't
21 Q. Your only computer access was through work at {21 know.
22 First SOURCE? 22 Q. Did you realize that the e-mail was still
23 A.  Correct. 23 popping up at First SOURCE?
24 Q. But you did have a personal e-mail address? 24 A.  No.
25 A.  Correct. 25 Q. But now that you think about it, that makes
Page 138 Page 140
1 Q. But as a result of all of that, you ran your 1 sense?
2 personal e-mail through your Outlook that First SOURCE 2 A, Yes,
3 hosted on its server? 3 Q. And you know that First SOURCE has backup of
4 A. Correct. 4 all of its e-mails, correct?
5 Q. Well, in any event, Mr. Jenson sent you this 5 A, Yes.
6 e-mail after you got fired. Right? 6 Q. So those e-mails were being backed up on its
7 A, Yes, 7 server, too. Correct?
8 Q. You responded, though, right, because it 8 A.  Yes.
9 says -- well, it Tooks 1ike you responded. It says, 9 Q. And I'm pretty confident -- well, I don’t
10 "Actually it was both our decisions. I made the 10 know; you tell me -- but I'm sure when you start the
11 mistake of venting to Phil.” Correct? 11 computer at First SOURCE, it has the typical screen
12 A.  Yes. 12 that says everything on this computer is company
13 Q. I'mtrying to see. When did you respond? I |13 property and you don't have any right to privacy.
14 couldn't really tell from this. 14 Correct?
15 A. It may have been a day after, two days after. |15 A. I don't remember. Not that I recall.
16 You're right, based on this (indicating), I can't 16 Q. Did you realize that using a computer on the
17 really tell. 17 company server meant that the company had a right to
18 Q. So how did you respond? If you weren't at 18 see what was on the computer?
19 work anymore and you didn't have a computer, how -- 19 A.  Yeah, I would think, yes.
20 A. 1 bought a computer. I had to buy a computer {20 Q. Anyway, do you know when the company cut that
21 after I left. 21 off?
22 Q. You bought it the same day? 22 A. Isenta--no, Idonot.
23 A. No. It must have been -- it must have been 23 Q. Anyway, you wrote, "Actually it was both our
24 three or four days after. Do you want me to elaborate? | 24 decisions. I made the mistake of venting to Phil."
25 Q. Go ahead. 25 You're saying it was both you and the
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1 company's decision for you to leave, correct? 1 1aid you off?

2 A.  Yes. 1T was embarrassed, yes. 2 A, Yes.

3 Q. So you wanted to save face? 3 Q. Obviously, that's your speculation?

4 A, Yes. 4 A.  Yes.

5 Q. "I made the mistake of venting to Phil 5 Q. "I'm very happy it happened this way and I'm
6 (thought I could trust him) and letting him know how 6 excited about the future. They actually did me a

7 unhappy I was there and what jerks White Qak were.” 7 favor."

8 When did you vent to Phil? 8 Is all of that part true?

9 A. T believe a month before I was let go. 9 A.  No.

10 Q. What did you tell him? 10 Q. Why did you write it, then?

1 A. I told him I wasn't happy with the way Jim 1 A. I was embarrassed.

12 treated me at times and just wasn‘t happy with 12 Q. Just trying to put a positive spin on it?
13 White Oak at all. 13 A, Yes.

14 And 1 think at that time I had asked him§ 14 Q. "I have not been happy since you left and it
15 about my stock, if I could -- you know, I think it was 15 was Jjust getting worse.”

16 at that time. 16 Now, that part is true?

17 Q. Sometime in maybe, 1ike, early 20117 17 A.  Yes.

18 A.  Yes. 1 think. I don't recall, but it was 18 Q. "I was recently hospitalized (probably stress
19 sometime around there. 19 related) and that scared me so as the saying goes,
20 Q. What was it about the way Jim Cramer was 20 everything happens for a reason.”
21 treating you that you didn't 1ike? 21 When were you hospitalized?
22 A.  He reprimanded me on my absentees, because I |22 A. I believe it was right before I was laid off.
23 wasn't there a ot of the times because I was taking 23 Q. How long were you in the hospital?
24 care of my mother. I was a primary caregiver for my 24 A. 1 believe it was one -- one day, I believe.
25 mother, She had cancer. But I was working from home, |25 (. Was it overnight?

Page 142 Page 144

1 meeting all of my deadlines. But he wanted me in the 1 A.  Yes.

2 office. 2 Q. Which hospital?

3 Q. Over what period of time were you out of the 3 A. Methodist.

4 office frequently because of caring for your mother? 4 Q. Did you just go into the ER, or did the

5 A. 2010, I believe, off and on. 5 doctor tell you to go there?

6 Q. Did she pass? 6 A. I went into the ER.

7 A, Yes. 7 Q. What time? Did you go during the work day or
8 Q. When did she pass? 8 at night?

9 A. Last year, right after I was laid off. 9 A. No, it was in the middle of the night.

10 Q. And "what jerks White Oak were." Why did you |10 Q. What caused you to go? Chest pains or

11 think they were jerks? 11 something?

12 A, Just -- I didn't mean White Oak. I meant 12 A. Yes, I was in a Tot of pain.

13 Jim Cramer. 13 Q. In your chest?

14 Q. Wasn't it true that you did go to Phil and 14 A. Chest area, stomach area, yes.

15 tell him that, hey, you really didn't 1ike this Dave 15 Q. And did they do some tests?

16 Kleshinski guy, having to deal with him all the time? 16 A.  Yes.

17 A. I don't recall. 17 Q. What did they determine?

18 Q. And that you resented that? 18 A. Pneumonia and kidney infection.

19 A.  No, I don't recall that at all. Dave and I 19 Q. Did they fix it?
20 got along fine. 20 A, Yes.
21 Q. "And you know Phil, he told them everything 21 Q. So did anyone say what caused it?
22 and they laid me off." 22 A. No.
23 So your surmise was that you had gone to} 23 Q. I mean, kidney infection isn't caused by
24 Phil, told him how unhappy you were, and then Phil 24 stress, is it?
25 turned around and told the people at White Oak, so they |25 A.  No. Not that I --
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1 MR. LEVY: Object to form. 1 A.  VYes.
2 A. 1 don't know. 2 Q. Next page, it Tooks 1ike Michael Pesek is
3 Q. (By Mr. Oberti) And you say, "If I'm not 3 saying that he copied some stuff on a CD and sent it to
4 happy, no amount of money would have made me stay 4 you?
5 anyway." 5 A.  Yes.
6 Is that part true or false? 6 Q. What did he copy on a CD?
7 A.  It's true to some point. 7 A. My e-mails, my pictures.
8 Q. To what point is it true? 8 Q. Your personal e-mails?
9 A.  Well, I needed to pay off my loan, and I was| 9 A. Uh-huh, yes.
10 going to stay until that loan was paid off or until my ;10 Q. Off your gmail account?
11 contract expired. So regardless of how unhappy I was, {11 A.  Off of the Outlook.
12 1 was going to stay. 12 Q. How did he know which ones were personal?
13 Q. Because you financially needed to? 13 A. I had them under personal, a folder under
14 A. I had to. Still need to. 14 personal.
15 Q. How much is the monthly loan? 15 Q. Oh, you separated them out?
16 A. A thousand dollars. 16 A.  Yes.
17 Q. For how many years do you have left? 17 Q. And it says "a copy of your contact.” I'm
18 A, Well, it's 60,000; so I think I've gotten 18 assuming --
19 maybe ten years left. 19 A. "Contacts.”
20 Q. Yeah, with interest and everything? 20 Q. Oh, your "contacts," okay.
21 A, Yeah. 21 Then, the next page, you tell Mr. Pesek
22 Q. Had you paid your house off before you took |22 on March 31, 2011, by e-mail, "I am wonderful. They
23 off this other $100,000 loan? 23 did me a huge favor and I'm enjoying every minute of
24 A. No, 24 it. 1 was going to retire anyway so now I will retire
25 Q. There was enough equity, though, in your 25 a 1ittle earlier.”
Page 146 Page 148
1 house to get this Tloan? 1 So all of that is false?
2 A.  That was my second home. In 2008, I moved; 2 A. I was embarrassed, again.
3 so I have two mortgages now. 3 Q. Right. So it's not true, then?
4 Q. You kept your first house? 4 A. No.
5 A.  Yes. 5 Q. When were you planning on retiring?
6 Q. Do you lease it out? 6 A.  When my contract was up. I signed a
7 A. My daughter lives there. 7 contract, and I was going to stick by it because that's
8 Q. Does she pay rent? 8 the way I am. I signed a contract; and whenever the
9 A. No. 9 contract was over, I should have already paid my loan
10 Q. The next page here in this Exhibit 23, 10 by then. So I was accelerating the payments.
11 Kleshinski said he didn't 1ike the lawyer he had. Did 11 Q. The contract was for five years, and it was
12 he ever tell you who it was? 12 signed in 2008,
13 A.  No, I don't think so. 13 A. Uh-huh, next year, 2013, would have been five
14 Q. Then you said, "Yes, they said I was 14 years.
15 terminated for not doing my job." 15 Q. So you're saying that if you hadn't been
16 Basically. you got that from the Tetter 16 fired, your plan was to retire in February, 20137
17 where it said "terminated for cause"? 17 A. Yes. More or less in that area, depending on
18 A, Yes. 18 how Tong my loan was.
19 Q. Then he says, "Don't be surprised if you get {19 Q. And then do what?
20 a Cease and Desist Tetter in a couple of days.” 20 A.  I'mnot sure. That was as far as I went.
21 Did you? 21 Q. Okay. Did you ever -- have you ever been a
22 A. No. 22 member of any sort of organization of controllers or
23 Q. On the next page he says, "Remember you are a 23 accounting-type people?
24 protected class, female, over 40 and Hispanic.” 24 A, No.
25 Correct? 25 Q. 1 guess -- I mean, you're aware that some
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Page 151

1 people with the title controller have four-year 1 number," and you gave it to him.

2 degrees, right? 2 "My job was too stressful and with taking
3 A.  Yes. 3 care of Mom and my job, I was getting very sick so I

4 Q. And some of them even have CPAs, right? 4 really had no choice than to quit. Anyway, hope all is
5 A, Yes. 5 well. Talk to you soon. Love ya. Irma."

6 Q. Obviously, I'm assuming you never took the 6 Correct?

7 CPA exam, did you? 7 . Yes.

8 A. No. 8 Q. And, once again, you're trying to --

9 Q. And you don't have a four-year degree or a 9 A. No one in my family knows I got fired. I've
10 CPA, correct? 10 never been fired in my life.

11 A.  Correct. 11 Q. Even now they don't know?

12 Q. Did you ever feel like in your job at 12 A. No.

13 First SOURCE that you were kind of over your head? 13 Q. Do they know you filed this lawsuit?

14 A.  No. 14 A, No.

15 Q. That they were expecting too much from you? 15 Q. Obviously, you told your husband?

16 A.  No. I wore a lot of hats. Not only was I 16 A, Yes.

17 doing the financials, I wore a lot of hats. So I tried| 17 Q. How many brothers and sisters do you have?

18 to do the best I could at every job to the best of my 18 A.  Six sisters and one brother.
19 ability. 19 Q. None of them know that you've been
20 Q. How many employees, roughly, did 20 terminated?
21 Key Electrical have at the time you left there? 21 A. (Moving head side to side.)
22 A,  Close to 80. 22 Q. Is your father still alive?
23 Q. So significantly bigger? 23 A. No.
24 A, Yes. 24 Q. What about your children? Do they know
25 Q. Then, the next page on April 2nd, you send an {25 you've been terminated?

Page 150 Page 152

1 e-mail to Mark Jenson. 1 A. My daughter, yes.

2 You said, “"Thanks Mark. I am fine 2 Q. As far as the unemployment claim goes, when
3 really. They actually did me a favor. I was going to 3 did you apply for unemployment? How soon after you

4 retire in 2 years anyway so just doing it a 1ittle bit 4 were terminated?

5 earlier.” Correct? 5 A. I want to say maybe a couple of weeks or a

6 A, Yes. 6 week, something Tike that. I don't remember.

7 Q. And, actually, the part where you said, "I 7 Q. Do you know, did the company fight the claim?
8 was going to retire in 2 years anyway so I'm just doing{ 8 A. Not that I recall. No, I don't think they
9 it a little bit earlier,” that part actually is 9 did.
10 accurate? 10 Q. If you will, go to Exhibit 18.
11 A.  Yes. 11 (Marked was Azuara Exhibit No. 18.)
12 Q. And the last page of Exhibit 23 -- who is 12 Q. (By Mr. Oberti) This is where Dave Kleshinski
13 Raphael Fernandez? 13 in February of 2011 is asking you to provide a trial
14 A. My brother. 14 balance for the end of 20107
15 Q. And where does he Tive? 15 A, Yes.
16 A Jewitt. 16 Q. I guess what you had sent him is attached?
17 Q. Where? 17 A, Yes.
18 A, Jewitt. 18 Q. Did Dave tell you he wanted it in, like, a
19 Q. Oh, Texas? 19 better order?
20 A.  Yes. 20 A. This was sent from the Eclipse system and he
21 Q. What does he do over there? 21 did not know how to go into Excel and make it Took
22 A.  He works for the 1ight company. 22 better, so he asked me to send him a better copy and I
23 Q. And you sent him an e-mail on April 8th 23 did. I downloaded it for him and sent it to him.
24 saying, "Hi Bro, just wanted to fill you in on the good | 24 Q. If you go to the last page, do you know whose
25 news. I quit my job. This is my new e-mail and phone {25 form this is?
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Page 155

1 A.  No. 1 Q. Who set it up?

2 Q. Have you ever seen this form before? 2 A. Mark Jenson.

3 A. I don't recall. 3 Q. Did you tell anybody at the company that you
4 Q. Did you have responsibility for ensuring that | 4 were knowledgeable of the tax code?

5 the Eclipse system properly was set up so that the 5 A. No.

6 correct sales tax was charged on sales of First SOURCE? { 6 Q. Have you ever taken a state sales tax course?
7 A. I knew where to go and get it set up. Was I 7 A.  No.

8 responsible for it? I don't think so. 8 Q. So if it turns out that the company had been
9 Q. Have you ever taken any sort of course or 9 charging sales tax on its sales based on the point of
10 class on sales tax? 10 delivery rather than the point of order of acceptance,
11 A.  In the past? 11 which is required under the law, and, as a result,

12 Q. Yeah. 12 First SOURCE didn't collect sufficient taxes, hence,

13 A. I don't recall. 13 owes the state money for that, you're saying that would
14 Q. What about more recently? 14 be Mark Jenson's fault or possibly your fault? One of
15 A. No. 15 you-all's two?

16 Q. Do you know if First SOURCE was supposed to 16 A. We had been audited by the state controller's
17 be charging tax on sales of items based on the point of { 17 office. I don't understand what's going on. We passed
18 material delivery or at the point of order acceptance? {18 our audits, so I don't understand.

19 A. I believe it's acceptance. 19 Q. Well, it is you or Jenson that was
20 Q. Do you know what First SOURCE was charging? 20 responsible for setting the system up, right?
21 A. I don't recall. 21 A. I did not set the system up.
22 Q. Well, First SOURCE didn‘t have its own 22 Q. He did?
23 in-house lawyer, did it? 23 A.  Yes.
24 A. There was a lawyer, I believe. 24 Q. Did you use the system?
25 Q.  Where? 25 A, Yes.

Page 154 Page 156

1 A.  Where? 1 Q. Now, how long had Phil Deloache worked at

2 Q. Yes. There in Houston at First SOURCE? 2 Key Electrical before moving on to First SOURCE? Do
3 A. I think so. 3 you know?

4 Q. Who? 4 A. No.

5 A. He collected accounts receivable for us. 5 Q. You know it wasn't very long, right?

6 Q. Oh, collected on judgments, or whatever? 6 A. I don't recall.

7 A.  Yes. 7 Q. Do you know that White Qak Partners invested
8 Q. Or trying to get judgments? 8 approximately $7 million in First SQURCE Electrical to
9 A, Yes. 9 get it off the ground?

10 Q. Was there somebody there you would go to for |10 A, I don't know.

11 Tegal questions? 11 Q. Did you know it was millions?

12 A.  Not that I know of. 12 A, Yes.

13 Q. Who at First SOURCE would have been 13 Q. Now, during 2009, do you know if

14 responsible for being knowledgeable of state tax 14 Michele Souder ever directed Mark Jenson to record a
15 regulations and ensuring First SOURCE's compliance? 15 proper write-down of the inventory to make the

16 Would that have been your job as controller? 16 adjustment?

17 A.  Mark Jenson. Mark Jenson did a lot of that 17 A. I don't recall.

18 and so did I; so it was 1ike a joint effort, I believe. | 18 Q Did she ever instruct you to do that?

19 Q. What about after Jenson was fired? 19 A. Not to my knowledge.
20 A.  Then it would have been me. 20 Q Do you know how much the Toan for
21 Q. Did you set up the business system to collect | 21 First Capital was?
22 tax -- 22 A. I don't recall.
23 A. No. 23 Q. Do you know who guaranteed the Toan?
24 Q. - at the point of delivery? 24 A, No.
25 A. No, 25 Q. Are you aware that it was guaranteed by
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1 Michael Menzer? 1 I've been telling you to do it"?

2 A, Well, I guess it would, yes. 2 A, No.

3 Q. And are you aware that it wasn't until 2009 3 Q. Did he ever come to you and say, you know,
4 that White Oak Partners sought out that loan? 4 "This is what I'm going to say"?

5 A. 1 don't recall the time frame. 5 A. Not that I recall, no.

6 Q. Are you aware that they did so because of the| 6 Q. When First Capital increased the interest

7 need for money since First SOURCE wasn't performing 7 margin from 100 bps to 50 bps, do you know what "bps"
8 that well? 8 stands for?

9 A, Yes. 9 A. No.

10 Q. Did you know that the person who was with 10 Q. Did this Dave Kleshinski guy seem competent
11 Mr. Deloache during the termination was Mark Perez? 11 to you?

12 A.  "Bart" Perez, yes. 1 don't know his first 12 A, Yes.

13 name. They called him "Bart." 13 Q. Did either you or Jenson make manual

14 Q. Last name Perez? 14 adjustments to the automated accounting and management
15 A, Yes. 15 system at First SOURCE Electrical --

16 Q. Go back to Exhibit No. 7, second page. 16 MR, LEVY: Object to form,

17 A.  (Complying). 17 Q. (By Mr. Oberti) -- regarding the value of
18 Q. The last paragraph before the word 18 the certain copper inventory?

19 ‘"conclusion,” it says, "In speaking with the Support 19 MR. LEVY: Object to form,
20 Group at Activant Eclipse, manual changes or overrides |20 A. 1did not. I don't know anything about what
21 to average cost are noted in the system with an 21 Mark Jenson did.
22 asterisk. However, you must look for these by product |22 Q. (By Mr. Oberti) So between 2009 and
23 so research can be done but it is tedious. A formal 23 May -- beginning of May, 2010 -- strike that.
24 request has been made to Activant Eclipse for a quote 24 How much were your gas charges on your
25 to write a report that will show old manual adjustments i 25 gas card, typically, on a monthly or weekly basis?

Page 158 Page 160

1 or overrides to average costs for any given period of 1 A.  About 200.

2 time. 2 Q. A month?

3 "The report request will also include the; 3 A.  Uh-huh.

4 Eclipse sign on of the person making the changes. A 4 Q. Yes?

5 quote has not been received at this time." 5 A. That's just a guesstimate. About 200.

6 Do you know if a quote was ever received?} 6 Q. Okay. So you were over human resources at

7 A. No, I do not. 7 First SOURCE?

8 Q. Do you know if the report was ever received? 8 A.  Yes.

9 A.  No, I do not. 9 Q. What did you have to do as far as a human

10 Q. Did you ever tell Mr. Kleshinski or 10 resources function goes?

11 Mr. Cramer that the variance that hadn’t been recorded 11 A. Benefits. As far as the yearly meetings for
12 for over a year was caused by a malfunction in the 12 benefits, 401(k)s, any questions that the employees

13 Activant Eclipse accounting software system? 13 had. I had to keep up with the employee files, the

14 A. Not that I recall, no. 14 1-9s, make sure everything was done.

15 Q. Did Mr. Jenson ever tell anybody that? 15 Q. Did you-all have an employee handbook?

16 A. I have no idea what Mr. Jenson told him. 16 A.  Yes.

17 Q. Well, once this issue came up with White Oak, {17 Q. And did you have a copy of it?

18 that there was this variance and the need for an 18 A.  Yes.

19 adjustment and that it hadn't been made for over a 19 Q. Was there an ethics policy as a part of that?
20 year, did you and Mr. Jenson ever talk about what you 20 A. 1 don't recall,.
21 guys were going to say? 21 Q. Do you have a copy of the handbook?
22 A. No. Not that I recall. 22 A.  No, I do not.
23 Q. I mean, did you ever go to him and say, 23 MR. LEVY: Can we take a short break?
24 "Mark, you know, I'm going to have to tell them that 24 (Recess taken at 2:11 p.m., resuming at
25 you told me not to do it for over a year, even though 25 2:24 p.m.)

Pages 157 to 160

Sunbelt Reporting & Litigation Services
Houston Austin Bryan/College Station Corpus Christi Dallas/Fort Worth East Texas San Antonio



ORAL DEPOSITION OF IRMA AZUARA

Page 161 Page 163
1 Q. (By Mr. Oberti) You're not claiming any sort| 1 CHANGES AND SIGNATURE
. o IRMA AZUARA
2 of medical problems as a result of your termination 2 Page 2
3 from the company, are you? 3 PAGE LINE CHANGE REASON
4 A Mo g — —
5 Q. Now, did you realize that, 1ike any 6
6 investment, your $100,000 investment in the 12 shares, ; —_—
7 how that investment would turn out for you depended s
. 10
8 upon the performance of First SOURCE? I. IRMA AZUARA, have read the foregoing
9 A. VYes. 11 deposition and hereby affix my signature that same is
10 Q. Well, thank you for your time and attention |, true and correct, except as noted above.
11 here today.
. . 13 IRHA AZUARA
12 MR. OBERTI: I will reserve the rest of 14 THE STATE OF
13 me questions until the time of trial. COUNTY OF
. 15
14 Pass the witness. BEFORE M, . on this day
15 THE WITNESS: Okay. 16 appeared IRMA AZUARA, known to me or proved to me on
. the oath of or through
16 MR. LEVY: Off the record. ) 17 [description of identity card or
17 (Recess taken at 2:26 p.m., resuming at other document] to be the person whose name is
18 2:97 p.m.) 18 subscribed to the foregoing instrument and acknowledged
) . i to me that they executed the same for purposes and
19 MR. LEVY: We will reserve until trial. |19 consideration therein expressed.
20 THE REPORTER: We are off the record at |20 . Given undgglrzﬂy hand on this day
0 N .
21 2:27 p.m. 21
22 (Proceedings concluded at 2:27 p.m.) 22 o
* % % Notary Public in and for the
23 23 State of
24 My commission expires:
24
25 25.Joh Na....99672
Page 162 Page 164
1 IRMA AZUARA VS. FIRST SOURCE ELECTRICAL, LLC 1 CAUSE NO. 211-70575 / Court: 061
2 ORAL DEPOSITION OF 2 IRMA AZUARA, : IN THE DISTRICT COURT OF
IRMA AZUARA 5 Plaintiff j
3 APRIL 11, 2012 vs. : HARRIS COUNTY, TE X A S
4 CHANGES AND SIGNATURE 4 .
5 PAGE LINE CHANGE REASON FIRST SOURCE ELECTRICAL,
6 5 LLC, :
7 Defendant : 61ST JUDICIAL DISTRICT
6
8 REPORTER'S CERTIFICATION TO THE
9 7 ORAL DEPOSITION OF IRMA AZUARA
10 APRIL 11, 2012
11 8
12 9 I, Pat English-Arredondo, CSR, RMR, CRR, CLR,
13 10 a Certified Shorthand Reporter in and for the State of
11 Texas, hereby certify to the following:
14 12 that the witness, IRMA AZUARA, was duly sworn by
15 13 the officer and that the transcript of the oral
16 14 deposition is a true record of the testimony given by
17 15 the witness;
18 16 that the deposition transcript was submitted on
17 April , 2012, to the witness, or to the attorney
19 18 for the witness, for examination, signature and return
20 19 to Sunbelt Reporting & Litigation Services by
21 20 May , 2012,
22 21 That the amount of time used by each party at the
23 22 deposition is as follows:
23 Mr. Mark Oberti - 3 Hours, 11 Minutes
24 24 That pursuant to information given to the
25 25 deposition officer at the time said testimony was
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taken, the following includes counsel for all parties
of record:
Mr."Brian Levy, Attorney for Plaintiff;
Fax # 713.621.6670
Mr. Mark Oberti, Attorney for Defendant;
‘Fax #713,401,3547
I«fyrthér’cértify that I am neither counsel for,
related to, nor €mployed by any of the parties or
attorneys-1in.the action in which this proceeding was
taken,.and further that I am not financially or
otherwise intérésted in:the.outcome of the action.
Further certification requirements pursuant to Rule
203 ‘of TRCP:¥i11 be‘certified to after they have
occuirred, Dy e
Cértified to'by me on this day of April, 2012.

PAT ENGLISH-ARREDONDO, CSR,“RMR, CRR, CLR
Texas CSR Certificate No.: 3828
Expiration Date:.-12/31/13

Sunbelt Reporting & Litigation Services:,

CRCB No: 300 e 1‘<

6575 W. Loop South, Suite 580

Bellaire/Houston, Texas 77401

Phone: 713.667.0763

Fax:  713.661.3838

Job No.: 99672
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FURTHER CERTIFICATION UNDER RULE 203 TRCP
The original deposition was/was not returned to the
deposition officer on H

If returned, the attached corrections and signature
page contains any changes and the reasons therefor;

If returned, the original deposition was delivered
to MR. MARK OBERTI, Custodial Attorney:

that $ is the deposition officer's charges
to the Defendant, MR. MARK OBERTI, TBA No. 00789951,
for preparing the original deposition transcript and
any copies of exhibits;

that the deposition was delivered in accordance
with Rute 203.3, and that a copy of this certificate
was served on all parties shown herein on and filed
with the Clerk.

Certified to by me this day of
, 2012,

PAT ENGLISH-ARREDONDO, CSR, RMR, CRR, CLR
Texas CSR Certificate No.: 3828
Expiration Date: 12/31/13

Sunbelt Reporting & Litigation Services
CRCB No: 300

6575 W. Loop South, Suite 580
Bellaire/Houston, Texas 77401

Phene: 713.667.0763

Fax:  713.661.3838

Job No.: 99672

Sunbelt Reporting & Litigation Services
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Marlk T. Oberti b b 3;’1‘:"’& éj At
Oherti Sullivan, LLP FREE
723 Main, Suite 340

Anztin Houston, TX 77002

1016 La Posada Drive

Suite 294

Austin, Texas 78752 . 344 A

04/11/2012

TRMA AZUARA V. FIRST SOURCE ELECTRICAL, LLC

]Bﬂ'g‘@,’ff;’};“; Dri::c B Agindicated below: Please be advised of current status of the Original Deposition.

Suite 300
Bryan, Texas 77802 g/ The attached Qtiginal Deposition, after being signed and notarized by the witness on the
979 . 774, 4000 ervata/oorrection page, is being forwarded to you in accordance with the Texas/Federal Rules of Civil
Procedure.
Corpus Christt o The attached Original Deposition, which was returned unsigned and/or not notarized, is being
g}(}t%g)‘ﬁ““”hm forwarded to you in accordance with the Texas/Federal Rules of Civil Procedure.
Corpus Christi, Texas
78401 y/ The attached copies of Certificate(s) and/or executed and notarized Frrata/Cotrection Sheet(s) are
361,882 0763 sent to you for your files. If you have any questions, please call.
o  Dlease be advised that the Original Deposition was not returned within the time specified for
allas/Fort Wortl unknown reasons,
15150 Preston
Sutte 500 o  The attached Original Exhibit(s) are being retued without the Original Deposition, which was due

Dallas, Texas 75248
24947 0763 on , for unknown reasons,

\/ A eopy of the Certificate is being sent to the Court Cled for filing of taxable cost.

Eaat Texas . Htion 2 - <hibi . e
100 B, Ferpuson o  Original Deposition and Original Exhibits are being roleasedon, . due fo trial on
Suite 917 :

Tyler, Taxas 75702
903 . 593, 3213

Sincerely,
Houston j %7 .
6575 W. Loop South é) /é@/ :
oy eana 165
Bellaire, Texas 77401 c
800.666.0763 lleana Chavez :
Sunbelt Reporting and Litigation Services
No. 99672
San Antonio
S000 -1 Woest ENCLOSED PLEASE FIND:
Sen Antonio, Texas Original Deposition
78230 o Original Exhibit(s)
210. 342 . 0763 o Tirata/Correction Page(s)

o Reporter’s Certificate

ce: Brian J. Levy

One Call Does It All!
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CAUSE NO. 211-70575 / Court: 061

IRMA AZUARA, : IN THE DISTRICT COURT OF
Plaintiff :

VS | . HARRIS COUNTY, T E X A S

FIRST SOURCE ELECTRICAL,
LLC, :
Defendant : 618T JUDICIAL DISTRICT

REPORTER'S CERTIFICATION 7O THE
ORAL DEPOSITION OF IRMA AZUARA
APRIL 11, 2012

I, Pat Engiish-Arredondo, CSR, RMR, CRR, CLR,
a Certified Shorthand Reporter in and for the State of
Texas, hereby certify to the following: |

that the witness, IRMA AZUARA, was duly sworn by
the officer and that the transcript of the oral
deposition is a true record of the testimony given by
the witness;

that the deposition transcript was submitted an
April E{j , 2012, to the witness, or to the attorney
for the witness, for examination, signature and return
to Sunbelt Reporting & Litigation Services by
may 19, 2012.

That the amount of time used by each party at the
deposition is as follows:

Mr. Mark Oberti - 3 Hours, 11 Minutes

That pursuant to information given to the

deposition officer at the time said testimony was

Sunbelt Reporting & Litigation Services

Houston Austin Bryan/College Station Corpus Christi  Dallas/Fort Worth East Texas San Antonio
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taken, the following includes counsel for all parties

of«fecord:
/(ﬁ’;,,
Mr Br ian Levy, Attorney for Plaintiff;

x
%\Faxx#WY13 621.6670
’, Iﬂh
. Mark Oﬂzrt1, Attorney for Defendant;

A5 Fa?;# 713{:20,12 3547

4“{ffuTtH%r ceﬁ%“fy that I am neither counsel for,
f !
regategiio, n&?»empToy%d by any of the parties or

attérneys u@xthe é¢T1on in which this proceeding was

taken ¢ {ggd fufiher tﬁ%ﬁxI am not financially or

otherwise ﬁ%tereKQEd.1n tﬁe outcome of the action.
\-.J‘/?p “‘-’fﬁ\

Furthar ¢e$t1fqzat1on reguirements pursuant to Rule

203 of TRCP wﬂ‘qQ—b:g, cer‘ftpﬁed%m after thay have

/ PN
occurred. ‘Q@W Qﬁ? fégg'im
Certified to by megon thygﬁ day of April, 2012.
le

Ok ?A%ﬁffa/’u Wt Apndlo

PAT ENGLISH-ARREDONDO, C8R, RMR, CRR, CLR
Texas CSR Certificate No.: 3828
Expiration Date: 12/31/13

Sunbelt Reporting & Litigation Services
CRCB No: 300

6575 W, Loop South, Suite 580
Bellaire/Houston, Texas 77401

Phone: 713.667.0763

Fax: 713.661.3838

Job No.: 98672

Sunbelt Reporting & Litigation Services
Houston Austin Bryan/College Station Carpus Christi Dallas/Fort Worth  East Texas San Anto
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FURTHER CERTIFICATION UNDER RULE 203 TRCF

The original deposition was/was not returned to the
deposition officer on MISWAST

If returned, the attached corrections and signature
page contains any changes and the reasons therefor;

If returned, the original deposition was delivered
to MR. MARK OBERTI, Custodial Attorney;

that $AOTU4ZD1s the deposition officer's charges
to the Defendant, MR. MARK OBERTI, TBA No. 00789951,
for preparing the original deposition transcript and
any copies of exhibits;

that the deposition was delivered in accordance
with Rule 203.3, and that a copy of this certificate
was served on all parties shown herein on and filed
with the Clerk.

e
Certified to by me this ; 5 day of

Md(_,% © 2012,
Ll dods |

PAT ENGLIﬁ»-ARREDONDD, CSR, RMR, CRR, CLR
Texas CSR Certificate No.: 3828

Expiration Date: 12/31/13

Sunbelt Reporting & Litigation Services
CRCB No: 300

6575 W. Loop South, Suite 580
Bellaire/Houston, Texas 77401

Phone: 713.667.0763

Fax: 713.661.3838

Job Ne.: 99672

Sunbelt Reporting & Litigation Services
Houston Austin Bryan/College Station Corpus Christi  Dallas/Fort Worth  East Texas  San Antonio
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TRMA AZUARA VS. FIRST SOURCE BELECTRICAL, ILLC

ORAL DEPOSITIQN' OF
IRMA AZUARA
APRIL 11, 2012
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CHANGES3 ANP SIGNATURE
TRMA AZUARA
Page 2
DAGE LIRE CHANGE REASON
T, YRMA AZUARA, have xead the foregoing
depoaltion. and hereby affix my sigmature that same is
true and corrmt wovc
IRMA AZUARA,
THE STATE OF JEXAS .
COUNTY OF fineks Cabr"Ch :
sEFORE ME, _NIOYHLL \OMZ, { g on this day
appaared TRMA AZUARA, known to ke of prgved to me on
the oath of Br thédugh
T e 0817 T2 Tdescription of identity card or
other document] to be the petrson whose name is
subscribed to the foregoing instrument and acknowlédged
to me that they executed the same for purposes and
asnsideration thereln expressed.
Given undexr my hand on this '2_?:)% day
of A-M,; . 2012, -
Notaty Public in and for the .
state of “TEXAS MARIVEL PERIEZ
My commission espires: { 20\ & NOTARY PLBLIC
Y P leLQféL* \5 STATE OF TEXAS
MY GOMM, EXB HB/15
Job Ne.: 99872
"2;3&) 'sz‘? (ST

Sunbelt Reporrlng & thmgatlon Services

Housten  Aunatin  Hpyan/Collags Station  Coxpud Chrelatd  Dallaa/Foct Wookh  Bost Toxss
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IRMA AZUARA,

Plaintiff,

V.

FIRST SOURCE ELECTRICAL, LLC,

Defendant.

STATE OF TEX A S

COUNTY OF HARRIS

CAUSE NO. 2011-70575

IN THE DISTRICT COURT OF

HARRIS COUNTY, TEXAS

61ST JUDICIAL DISTRICT

SO DN LON LR LN O UOD O LOn

AFFIDAVIT OF PHIL. DELOACHE

§
§
§

On this day, personally appeared before me, the undersigned authority, Phil deLoache,

who upon his oath, deposes and states:

L.

My name is Phil deLoache. I am over the age of 21, competent to make this
affidavit, and have personal knowledge that everything stated herein is true and
correct.

Prior to February 2008, I worked for Key Electrical Supply along with Mark
Jenson and Irma Azuara. In February 2008, myself, Jenson, Azuara and nine
other individuals left Key Electrical Supply and formed a new company First
Source Electrical.  First Source Electrical is a small company, employing
approximately forty people. It supplies and distributes commercial, multi-family,
residential, and low-voltage electrical supplies to electrical contractors.

Jenson, Azuara and I invested in First Source Electrical and were part of the
management team: Jenson invested $325,000; I invested $200,000; and Azuara
invested $100,000. The bulk of the operations funds were derived from a private
equity firm, White Oak Partners, Inc., located in Westerville, Ohio. White Oak
Partners invested approximately seven million dollars in First Source Electrical.
Michael Menzer is the founder and Chief Executive Officer of White Oak
Partners.

At inception, in February 2008, Jenson, Azuara, and I each signed an
Employment Agreement with First Source Electrical. Jenson became the
President, Azuara was the Controller, and I served as Vice President of Sales for
First Source Electrical.

EXHIBIT




10.

11.

12.

From the beginning, the Company has struggled and operated in the negative. In
late-2008 and/or early-2009, the value of copper declined sharply. At the time the
decline in the market price of copper occurred, First Source Electrical held in
inventory a substantial amount of copper wire purchased prior to the decline in
the market.

At some point in 2009, the Chief Financial Officer at White Oak Partners,
Michelle Souder, discovered that the general ledger and financial statements of
First Source Electrical exceeded the balance reflected in the detailed perpetual
inventory by hundreds of thousands of dollars.

Ms. Souder directed Jenson and Azuara to record a proper write-down of the
inventory carrying value in the general ledger and financial statements. To the
best of my knowledge, I thought this had been taken care of by Azuara.

Despite the substantial seed money put in by White Oak Partners, First Source
Electrical was not performing. Thus, in late-2009, White Oak Partners sought
external funding for First Source Electrical and was able to secure a two million
dollar loan from First Capital out of Oklahoma. Michael Menzer, the primary
investor at White Oak Partners, guaranteed the loan

In exchange for Mr. Menzer assuming the risk on the new loan, White Oak
Partners wanted some level of management control of First Source Electrical.
Hence, in January 2010, Jenson, Azuara and I each signed a Modification of
Employment Agreement that tied job performance to the Loan Agreement with
First Capital.

In spring 2010, the new CFO (Jim Cramer) and new Controller (David
Kleshinski) for White Oak Partners came to Houston to familiarize themselves
with the personnel and books of First Source Electrical. During the visit, it was
determined that, for the past year, the carrying value of the inventory remained
overstated and had increased to approximately $275,000.

A short time later, in June 2010, Jenson was fired. Thereafter, I became the
President of First Source Electrical. With Jenson’s departure, two other key
outside/inside salepeople (Mark Yokum and Eddie Goates) voluntarily left First
Source Electrical and returned to Key Electrical Supply. Azuara began reporting
to me. '

Although everyone was upset with Azuara and her role (i.e., complicity with
Jenson) in what had happened, First Source Electrical could not afford to fire
Azuara. She was the only person with any historical knowledge of the
Company’s finances on multiple levels (e.g., payroll, loan, etc.) and the Company
had already lost several key employees. So, instead of firing Azuara, she was
admonished as to the serious error in judgment given the already tenuous position
of the Company and placed on a very short leash.



13.

14.

15.

16.

17.

18.

19.

20.

First Source Electrical notified First Capital of a write-down adjustment. The
write-down adjustment, coupled with other breaches of the loan agreement,
caused First Capital to charge First Source Electrical with a waiver fee, increase
its interest margin, and make frequent visits requiring higher audit fees per fiscal
quarter. In essence, after the write-down adjustment was reported to First Capital,
the lender closely scrutinized everything that First Source Electrical did.

Additionally, we worked very closely with the account manager, David
Kleshinski, at White Oak Partners. We had weekly teleconferences to review
cash forecasts with Mr. Kleshinski.

Over the course of the summer 2010, I became privy to the mistakes that Azuara
continued to make in her role as the Controller. Her inability to provide accurate
numbers was a constant source of concern and reflected badly upon the Company.

In August 2010, I contacted White Oak Partners about my concerns with Azuara’s
continued underperformance. White Oak Partners hired a recruiting firm, Egret
Consulting Group, to begin a confidential search for candidates to replace Azuara.
This proved to be more difficult than anticipated, in part, due to the specialized
accounting software program (Activant/Eclipse) utilized by First Source
Electrical.

In January 2011, I met with a different recruiting company, Mergis Group, which
specialized in ﬁnanmal placement.

On March 29, 2011, I along with Bart Perez, met with Azuara to let her know her
job was being terminated effective immediately. 1 gave Azuara a letter that
outlined the bases for the termination.

First Source Electrical hired Kristi Blaschke to serve as its Controller.

I have personal knowledge of the fact that the documents attached to Defendant’s
Motion for Summary Judgment as Exhibits D, E, F, G, J, K, and L are from
records kept by First Source Electrical in the regular course of business, and it
was the regular course of business of First Source Electrical for an employee or
representative of First Source Electrical, with knowledge of the act, event,
condition, opinion, or diagnosis recorded to make the records or to transmit
information thereof to be included in such records; and the records were made at
or near the time or reasonably soon thereafter. The records attached hereto are
true and correct copies of the originals.



Further, Affiant sayeth not.
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Phil deLoache

SUBSCRIBED AND SWORN TO before me on this the ZZ - day of December,
2012, certify which witness my hand and seal of office.
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EXHIBIT C



IRMA AZUARA,

Plaintiff,

V.

FIRST SOURCE ELECTRICAL, LLC,

Defendant,

CAUSE NO. 2011-70575

IN THE DISTRICT COURT OF

HARRIS COUNTY, TEXAS

O OB O LD SO O L OB O

61ST JUDICIAL DISTRICT

AFFIDAVIT OF MICHELE SOUDER

STATE OF TEXAS §

§

COUNTY OF TRAVIS §

On this day, personally appeared before me, the undersigned authority, Michele Souder,

who upon her oath, deposes and states:

1.

My name is Michele Souder. 1 am over the age of 21, competent to make this
affidavit, and have personal knowledge that everything stated herein is true and
correct.

During the period from the entire year of 2008 through the spring 2010, I served
as the Chief Financial Officer of White Oak Partners, Inc., a small private equity
firm, located in Westerville, Ohio. In the spring of 2010, Jim Cramer transitioned
into the position of CFO, and I became a Senior Partner in the Real Estate
Section. My primary duties in that position were to manage the due diligence and
acquisition activities for the firm and to provide oversight to White Oak
investments.

As CFO, 1 oversaw the investments of the partnership, including the
approximately seven-million dollar investment made in 2008 to a start-up
company, First Source Electrical, located in Houston, Texas. First Source
Electrical is an electrical supplier and distributor to electrical contractors.

At its inception in February 2008, Mark Jenson served as President and Irma
Azuara as Controller of First Source Electrical.

In late-2008 and/or early-2009, the value of copper declined sharply. At the time
the decline in the market price of copper occurred, First Source Electrical held in
inventory a substantial amount of copper wire purchased prior to the decline in
the market.

EXHIBIT




10.

11.

12.

13.

Without my knowledge or authorization, around the time the market for copper
declined, Jenson and/or Azuara began making manual adjustments to the
automated accounting and management system of First Source Electrical. The
manual adjustments determined the unit cost and resulting profit recognition at
the time sales transactions were being posted. These manual adjustments, in turn,
had the effect of reducing the value of certain copper inventory in the detailed
perpetual inventory records by significant amounts and the then-resulting effect of
understating cost of goods sold (and over-stating gross profits) on sales
transaction. Ultimately, the manual adjustments described resulted in sales of
copper, which had cost First Source Electrical considerably more on a per-unit
basis than the then-current market sales price, to be reported at historically typical
profit margins rather than at losses.

The proper procedure for recording a write-down would have been to adjust the
carrying value of the inventory to the lower of cost of market, or record a
“valuation reserve.” In making the write-down, the value (unit cost) of all items
of copper inventory within the detailed perpetual inventory would have to be
adjusted. Next, the adjusted total inventory would have to be re-compiled.
Lastly, the general ledger and financials would have to be adjusted with the write-
down, causing the detailed records and general ledger to remain in balance.

In March 2009, the Controller of White Oak Partners reported to me that the
inventory balance of First Source Electrical (as of February 28, 2009) in the
general ledger and financial statements exceeded the balance reflected in the
detailed perpetual inventory by $198,936.

On several occasions, I directed Jenson and Azuara to record a proper write-down
of the inventory carrying value in the general ledger and financial statements as to
copper and aluminum to reflect their true value in accordance with GAAP. In
response, both Jenson and Azuara assured me on a number of occasions that the
adjustment to the financials (to write down the inventory) had been made.

Despite my express directives to Jenson and Azuara to make the proper write-
down — and their repeated representations to me that they had done so — I
subsequently learned in May 2010, that the write-down had not been recorded.
Thus, the carrying value of the inventory remained overstated and had increased
to approximately $275,000.

On June 3, 2010, Jenson flew to Ohio and met with management of White Oak
Partners, Inc., including myself. During the meeting, Jenson was fired.

I left the employment of White Oak Partners, Inc. in October 2012.

I have personal knowledge of the fact that the documents attached to Defendant’s
Motion for Summary Judgment as Exhibit M are from records kept by White Oak
Partners, Inc. in the regular course of business, and it was the regular course of
business of White Oak Partners, Inc. for an employee or representative of White




Oak Partners, Inc., with knowledge of the act, event, condition, opinion, or
diagnosis recorded to make the records or to transmit information thereof to be
included in such records; and the records were made at or near the time or
reasonably soon thereafter. The records attached hereto are true and correct
copies of the originals.

Further, Affiant sayeth not.

W/l 77 M

Michele Souder

SUBSCRIBED AND SWORN TO before me on this the /77 day of December,
2012, certify which witness my hand and seal of office.
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My Commission Expires
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EXHIBIT D



EMPLOYMENT AGREEMENT

THIS EMPLOYMENT AGREEMENT (this “Agreement™) is made as of February 7, 2008 by
and between Irma Azuara, an individual (“Executive™), and First Source Electrical, LLC, a Delaware
limited liability company (the “Company™).

RECITALS

WHEREAS, the Company has agreed to empley Executive, and Executive has agreed to become
employed by the Company, in the position of Senior Vice President and Controller.

WHEREAS, the Company has determined that it is in the best interests of the Company to enter
info this Agreement to insure the Company of the continued service of Executive and to set forih the
rights and duties of the parties hereto, upon the terms and conditions set forth in this A greement,

NOW, THEREFORE, in consideration of the promises and mutual covenants contained herein
and for other good and valuable consideration, the receipt and sufficiency of which is hereby
acknowledged, the Company and Executive, intending to be legally bound, hereby agree as follows:

N Term of Employment, Executive’s employment under this Agreement shall commence on the
date hereof and shall continue for a period of five (5) years (unless earlier terminated pursuant to
Section 4 of this Agreement) (the “Term of Emplopment™). This Agreement may be renewed or
extended on terms and conditions mutually agreeable to the Company and Executive. Executive
represents and warrants that neither Executive’s entry into this Apreement nor Executive’s
performance of his duties and obligations hereunder will conflict with or result in a breach of any
other agreement, arrangement, or obligation, of any nature whatsoever, in which Executive is a
party or by which Executive is bound.

2, -Duties of Executive,

(a) During the Term of Employment, the Company shall employ Executive, and Executive
shall work for the Company, as Senior Vice President and Controller. In such capacity,
Executive shall have all of the duties and responsibilities as may be delegated from time
to time by the Board of Managers of the Company (the “Board™) or by an individual(s)
designated by the Board,

(b) During the Term of Employment, Executive shall (i) devote afl of his business time to,
and use his best efforts in, camrying out Exccutive’s duties hereunder, (ii) not engage in
any activity which would be inconsistent with such duties or with the objectives and
business of the Company, and (iii) diligently perform his obligations and discharge his
duties hereunder,

3. Compensation and Benefits. During the Term of Employment, the following compensation and
benefits shall be payable and provided to Executive: ‘ :

(a) The Company shall pay Executive a base salary at the annual rate of One Hundred Thirty
Eight Thousand Two Hundred Ninely Eight Dollars ($138,298.00), which shall be
payable in accordance with the standard payroll practices of the Company (the “Base
Salary™,




®)

(©)

(d

(e}

6]

Executive will be entitled to receive an annual bonus (“Bonus"™), if eamed, on terms and
conditions deemed appropriate by the Board in its discretion, which terms and conditions
may be amended by the Board at any time and from time to time. Any such Bonus shall
be paid to Executive within sixty (60) days after the end of the Company’s fiscal year in
which such Bonus was earned.

Executive shall be entitled to participate in employee fringe benefit plans, including,
without limitation, 401(k) plan eligibility, family health, dental, life, disability insurance,
and other benefit plans to the extent provided by the Company to similarly situated
employees, al no cost to Executive, except for Executive’s income taxes associated with
such benefits, Executive shall be entitled to paid vacation in accordance with the
standard policies and practices of the Company.

Executive shall be entitled to reimbursement by the Company of all reasonable,
documentable out-of-pocket expenses incurred by Executive in perforining services
under this Agreement, within thirty (30) days afler the submission of such accounts and
records as may be required under the Company’s policies; provided. however, that any
single expense or related expenses greater than $2000 must first be approved by the
Board,

Executive shall receive a monthly automobile allowance in the amount of Six Hundred
Fifty Dollars ($650.00), payable on the Effective Time and payable on the Company's
first regular payday each month thereafter during the Term of Employment,

All compensation referred to in this Scction 3 is stated in terms of gross amount, it being
understood that the Company is or may be required to withhold from such £ross amount
deductions in respect of federal, state or local incoms taxes, F.L.C.A., Medicare taxes and
any other amounts that may be required to be withheld under the laws of any applicable
Jjurisdiction.

Termination.

(a)

Events of Termination. The employment of Executive hcreunder and the Term of
Employment shall terminate as provided in Section | hereof or, if earfier, upon the
earliest to occur of any of the following events:

0] the death of Executive;

@0 the termination of Executive's employment by the Company due to Executive’s
Disability (as defined below) pursuant to Section 4(b) hereof;

(i) the voluntary termination of Executive’s employment by Executive upon sixty
(60) days prior wrilten notice to the Company;

(iv)  the termination of Executive’s employment by the Company for Cause (as
defined below) pursuant to Section 4(c) hercof: or

(v} the termination of Executive’s employment by the Company for reasons other
than Cause upon thirty (30) days prior written notice 1o Execytive.



(b)

©

Disability. In the event of Executive’s Disability, the Company shall be entitled to
terminate Executive's employment hereunder by delivery to Executive of a written notice
of termination for Disability, effective upon the date which is stated in such notice, The
term “Disabilify” shall mean the inability of Executive to substantially perform the
essential functions of his position hereunder by reason of a medically determinable
physical or mental impairment for a period of 60 consecutive days or 120 days out of any
period of 180 consecutive calendar days.

Cause,

(1) Executive’s employment hereunder may be terminated by the Company for
Cause upon delivery to Exccutive of a written notice of termination for Cause
that shall indicate the specific termination provision set forth in paragraph (ii) of
this Section 4(c) relied upon, - The effective date of such a termination for Cause
shall be the date indicated in such notice; provided, however, thal Executive’s
employment shall not terminate if he cures the circumstances otherwise resulting
in Causé to the extent permitted, and within the applicable time periods provided

in paragraphs (ii)(2) and (i))(5) of this Section 4(c).

(i) For purposes of this Agreement, “Cause™ shall mean (1) in connection with his
employment by the Company, an act by Executive of fraud, dishonesty,
misappropriation, gross negligence, or willful misconduct; (2) Executive's breach
or non-observance of any agreement or covenant of this Agreement, but only if
such breach or non-observance shall continue for a period of thirty (30) days
after delivery to Executive of notice of such breach and if such breach is
susceptible to cure; (3) conviction of, or plea of puilty to, any felony or first
degree misdemeanor; (4) drug abuse; (5) Executive’s failure (o observe or
perform his duties under this Agreement if such failure is not cured within thirty
(30) days after notice from the Company thereof and if such failure is susceplible
to cure; or (6) an intentional disregard by Executive of a material lawful directive
given to Bxecutive by the Board or by a designee of the Board.

Compensation Payable to Executive Upon Termination. The rights of Executive to compensation

upon termination of employment are as follows:

(2)

(b)

If the Term of Employment expires by its own terms, the Company shall pay to
Executive, within sixty (60) days after the date of such termination, (i) any of the Base
Salary accrued but not yel paid on the date Executive’s employment terminates, (ii)
Bonus to the extent earned and unpaid on the date of such termination, and (jii) and
reimbursement of business expenses incurred by Executive but not yet paid.

In the case of the death of Executive, the Company shall pay to Executive's beneficiary
or beneficiaries designated in writing fo the Company, or to Executive’s estate in the
absence or lapse of such designation, (i) any of the Base Salary accrued but not yet paid
through the last day of the month in which the death occurred, (i) the pro rata portion of
the Bonus, if earned, accruing through the last day of the month in which the death
occured (computed and payable within sixty (60) days after the end of the Company’s
fiscal year), and (iii) reimbursement of business expenses incurred by Executive but not
yet paid.



(c) In the case of Executive’s Disability, the Company shall pay to Execufive (i) any of the
Base Salary accrued but not yet paid through the last day of the month in which such
Disability is determined, (if) the pro rata portion of the Bonus, if earned, accruing through
the last day of the month in which such Disability is determined (computed and payable
within sixty (60) days afler the end of the Company’s fiscal year), and (iii)
reimbursement of business expenses incurred by Executive but not yet paid,

(&) If Executive’s employment is terminated by the Company for Cause or by the voluntary
resignalion of Executive, the Company shall pay Executive-any Base Salary accrued but
not yet paid on the date Executive’s employment with the Company terminates,
Notwithstanding the foregoing, in the event that Executive’s employment is terminated
by the Company for Cause, any amount due and owing to Executive pursuant {o this
Section 5(d) may be offsel to the extent of any losses resulting, directly or indirectly, to
the Company from Executive’s conduct resulting in the for Cause termination.

(&) If, prior to the end of the Term of Employment, Executive’s employment is terminated by
the Company without Cause (other than due to death or Disability), Executive shall be
entitled to any (i) Base Salary accrued and carned but not yet paid through the date of

- termination, (ii) the pro rata portion of the Bonus, if eamed, accruing through the last day
of the month in which the termination occurred (computed and payable within sixty (60)
days after the end of the Company’s fiscal year, and (iii) reimbursement of business
expenses incurred by Executive but not yet paid, and the continuation of Base Salary and
benefits (to the extent allowed under the benefit plans of the Company), payable on a
monthly basis, for a period of two (2) years from the date of termination, The receipt of
any payment set forth in this Section 5(e) shall be contingent upon Executive’s execution
of an agreement acceptable to the Company that (i) waives any rights Executive may
otherwise have against the Company and its affiliates, and (ii) releases the Company and
ifs affiliates from any and all actions, suits, claims, proceedings and demands of
Executive related to the Term of Employment and/or the termination of Executive’s
employment with the Company,

Confidentiality, Non-Competition and Invention Assignment.

(a) Confidential Information.

() All information provided by the Company to Executive, including, without
limitation, (A) research, development or business activities of the Company,
including, without limitation, marketing and business plans, strategic plans,
forecasts and projections, processes, business methods, and procedures: (B) any
product, financial, marketing, manufacturing, organizational, or technical
information of the Company including, without limitation, the Company’s know-
how, contracts, software and hardware products, samples, materials, equipment,
drawings, specifications, customer and supplier lists or identities, performance or
process data, cost or financial information: (C) any documents marked
“confidential” or “proprietary” and other items that, by their nature are generally
considered proprietary and confidential (regardless of whether such information
is specifically labeled as such); (D) any Trade Secret (as defined in the Uniform
Trade Secrets Act as adopted by the State of Delaware as of the date of this
Agreement); (E) any of the foregoing under clauses (A) through (D) above that is
owned by third parties and that the Company has a duty to hold confidential; and

4



(i)

(iii)

(iv)

(F) any notes, analyses, summaries, compilations, studies, or other records
(whether written, oral, or otherwise) made by Executive, all of which shall, for
purposes of this Agreement, be treated as “Confidentinl Information™.
Confidential Information includes not only written information, but also
information transferred orally, visually, clectronically, or by any other means.
Confidential Information shall include any of the foregoing information
regardless of whether such information is disclosed to Executive prior to, on, or
afler the date of this Agreement, Executive acknowledges the sensitive and
confidential nature of the Confidential Information as disclosed or otherwise used
in a manner not expressly permitted by this Agreement,

During the Term of Employment and for all periods thereafter, Executive shall
not, under any circumstances, use, distribute, reproduce, disseminate or otherwise
disclose Confidential Information in any manner contrary to the best interests of,
detrimental to, or in competition with the Company and shall only use such
Confidential Information in the furtherance of the business of the Company.,

During the Term of Employment and for all periods thereafter, Executive will
safeguard all Confidential Information and that, without the express written
consent of the Company, Executive will not use Confidential Information for
Executive’s own benefit, for the benefit of any third party, or to (he detriment of
the Company, and shall not disclose Confidential Information to any third party,
If Executive becomes required under compulsion of legal process to disclose
Conlfidential Information, Executive shall not, unless required by law, order,
regulation or ruling, disclose Confidential Information until the Company has
first (A) received prompt written advance notice of such requirement {o disclose
and (B) had an adequate opportunity to obtain a protective order or other reliable
assurance that confidential treatment will be accorded to the Confidential
Information. Executive shall provide the Company with writlen notice within
three (3) days of receipt of any subpoena, discovery request or other demand for
information that would require, or may reasonably be expected to involve, (he
disclosure of any Confidential Information, Furthermore, Executive shall provide

_the 'Company with any assislance requested, including, without limitation,

seeking a protective order or similar relief from any courl having jurisdiction,
and shall not oppose actions by the Company to assure such confidential
treatment. 1f the Company is unable to obtain such protective order or other
appropriate remedy, Execulive shall furnish only that portion of the Confidential
Information which Executive is legally required to furnish and shall utilize his
best efforts to obtain a protective order or other reliable assurance that
confidential treatment will be accorded the Confidential Information so
disclosed. Any disclosure of Confidential [nformation pursuant to this section
shall not affect or lessen Executive's obligations to maintain strict confidentiality
as expressed herein.

Upon the written request of the Company, Executive shall promptly return to the
Company all tangible forms of Confidential Information in Executive's
possession or control, including any copies made by Executive, destroy any
software, machine readable code or other materials developed using Confidential
Information, and shall not thereafter use or disclose Confidential Information,
except as expressly permitted by this Agreement. In addition, upon the written

5



)

(vi)

(vii)

request of the Company, Exccutive shall promptly deliver all documents,
memoranda, notes, analyses, compilations, studies, and other writings
whalsoever prepared by or on behalf of Executive based on, in any manner,
Confidential Information,

Confidential Information may not be mechanically copied or othenvise
reproduced without the express written consent of the Company. To the extent
that the original of any Confidential Information, as provided to Executive, bears
any proprielary/confidential notice or legend, said notice or legend will be
reproduced on all copies made, unless otherwise expressly authorized in writing
by the Company prior to reproduction.

Confidential Information disclosed by the Company to Executive shall remain
the exclusive information and property of the Company, and all rights to
Confidential Information will be held in trust by Exccutive for the benefit of the
Company.  Neither this Agreement nor the discloswre or revelation of
Confidential Information shall. constitute or be construed as granting to
Executive, by implication or otherwise, any right, title ar license under any
patent, patent application, trademark, copyright or any know-how to which the
Company now has or hereafter may obtain, or as imposing on Executive any
obligation, except as specified in this Agreement, The Compary does not make
any representations or warranties regarding the infringement of any patents,
trademarks or eopyrights held by any third party.

The obligations set forth above shall not prohibit:

(A)  the use or disclosure of any information previously known fo Executive,
which knowledge can be proven by the written and dated records of
Executive;

(B)  the use or disclosure of any jnformation that is or becomes publicly
known through no wrongful act of Executive;

© the use or disclosure of any information that Executive or the Company
receives from a third party, which information the Company is not
required to keep confidential under an agreement with the third party; or

(D)  the use or disclosure of any information that the Company may expressly
autherize in writing prior to the time of such use or disclosure.

b) Nou-Competition and Non-Solicitation.

@

Executive will not, directly or indirectly, for (he benefit of Executive or any third
party, during the Term of Employment and for a period of two (2) years
thereafter (the “Restriction Period™), and, with respeet to (b)(i)(E) below at any
time during the Term of Employment and for all periods thereafter, do any of the
following:

(A)  own, manage, control or participate in the ownership, management or
control of, or be employed by or otherwise affiliated or associated as a
consultant, independent contractor or otherwise with, any other

6



(if)

(B)

©)

(D)

(E)

corporation, limited liability company, partnership, firm, association, or
ather business entity, or otherwise engage in (1) any business which is
competitive with the business of the Company or (2) any business which
is engaged in, directly or indirectly, the electrical distribution business in
the Territory (as defined below); provided, however, that the ownership
of not more than one percent (1%) of the stock of any publ icly traded
corporation will not be deemed a violation of this covenant. For
purposes of this Agreement, “Terrifory” shall mean Houston, Texas.

solicit, hire, or otherwise engage the services of any person who then
currently is, or who within the previous twenty-four (24) calendar
months was, an employee, consultant, contractor, officer, or agent of the
Company or its affiliates, or otherwise induce or attempt to induce a
current customer or supplier of the Company or their respective
affiliates, to cease doing business or reduce the amount of business being
done with the Company or its affiliates;

solicit for the purpose of selling, sell to or otherwise provide any
products or services competitive with the products and services of the

Company to any person, firm or entity which was a customer or
. p Y

prospective customer of the Company at any time within the previous
twenty-four (24) calendar months, or advise or assist in any way any
person or entity in such activity. As used herein, “prospective customer”
means any potential customer of the Company which Executive knew or
reasonably should have known that the Company was actively soliciting
(other than through a general campaign) or actively considered soliciting
(other than through a general campaign) at any time within the previous
twenty-four (24) calendar months;

divert or attempt to divert any business, customer, partner, or supplier of
the Company to any competitor, or do or perform, directly or indirectly,
any other act injurious or prejudicial to the goodwill and business
reputation associated with the Company; or

make any statemen!, whether oral, in print, {hrough electronic
communication or otherwise, relating or referring to the Company or its
officers, managers, or members, or any of its affiliates, or any products
or services offered by the Company or its officers, managers, members
or affiliates, that could be reasonably expected to disparage or impair the
goodwill, reputation or business of the Company or any of its afTiliates,
members or any of their respective services, products, officers, members,
managers, employees, or facilities,

Reasonableness of the Restrictions. Executive has carefully considered the

nature and extent of the restrictions upon him and the rights and remedies
conferred upon the Company under this Agreement, and hereby acknowledges
and agrees that the same are reasonable in both time, territory, and scope, are
designed (o eliminate unfair competition with the Company, do not stifle the
inherent skill and experience of Exccutive, do not operate as a bar o Executive's
sole means of revenue, are fully required to protect the legitimate economic



interests of the Company, and do not confer a benefit upon the Company that is
disproportionate to the detriment to Executive.

(c) Right to Inventions, Copyrights and Other Intellectual Property.

0

(if)

(iii)

Inventions Retained and Licensed. Execulive has attached hereto as Exhibit A a
list describing with specificity all inventions, original works of authorship,
developments, improvements, and trade secrets, if any, which were made by
Executive prior to the commencement of Executive’s employment with the
Company (collectively, “Prior Inventions), which belong solely to Executive or
belong to Executive jointly with others, If no such list is attached, Exccutive
represents to the Company that there are no such Prior Inventions, If, in the
course of Executive’s Relationship with the Company, Executive incorporates
into a product of the Company, process or machine a Prior Invention owned by
Execitive or in which Executive has an interest, the Company is hereby granted
and shall have a non-exclusive, royalty-free, irrevocable, perpetual, worldwide
license (with the right to. sublicense) to make, have made, copy, modify, make
derivative works of, use, sell and othenwvise distribute such Prior Invention as part
of or in comnection with such product, process or machine.

Assignment of Inventions. Executive shall promptly make full written disclosure
to the Company, shall hold in (rust for the sole right and benefit of the Company,
and assigns to the Company, or its designee, Executive’s right, title and interest
throughout the world in and fo any and all Inventions, original works of
authorship, developments, concepts, know-how, improvements or trade secrets,
whether or not patentable or registerable under copyright or similar laws, which
Executive may solely or jointly conceive or develop or reduce to practice, or
cause to be conceived or developed or reduced to practice, during the period of
time in which Executive is employed by the Company or that, directly or
indirectly, result from or are suggested by any work that Executive did or that
otfier employees do on behalf of the Company within the Restriction Period
(collectively, “Inventions™). Executive further acknowledges that all inventions,
original works of authorship, developments, concepts, know-how, improvements
or trade secrets which are made by Executive (solely or Jointly with others)
within the scope of and during the period of Executive’s employment with the
Company are “works made for hire” (to the preatest extent permitted by
applicable law) and are compensated by Executive's salary, unless regulated
otherwise by the mandatory law of the State of Delaware.

Maintenance of Records. Executive shall keep and maintain defailed and current
written records of all Inventions made by Executive (solely or jointly with
others). These records may be in the form of notes, sketches, drawings, flow
charts, electronic data or recordings, laboratory notebooks, and any other format.
The records shall be available to and remain the sole property of the Company at
all times, Executive agrees not to remove such records from the Company's
place of business without the express prior written consent of the Company.
Executive agrees to return all such records (including any copies thereof) to the
Company at the time of termination of Execulive’s employment with the
Company. ‘




(iv) Patent and Copyright Rights. Executive agrees to assist the Company, or its
designee, in every way to secure the Company’s rights in the Inventions and any
copyrights, pafents, trademarks, mask work rights, moral rights, or other
intellectual property rights relating thereto in any and all countries, including the
disclosure to the Company of all pertinent information and data with respect
thereto, the execution of all applications, specifications, oaths, assignments,
recordations, and all other instruments which the Company shall deem necessary
in order to apply for, obtain, maintain and lransfer such rights and in order (o
assign and convey to the Company, its successors, assigns and nominges the sole
and exclusive rights, title and interest in and to such Inventions, and any
copyrights, patents, mask work rights or other intellectual property rights relating
thereto. If the Company is unable, because of Executive’s mental or physical
incapacity or unavailability or for any other reason, (o secure Executive's
signature to apply for or to pursue any application for any United States or
foreign patents, copyright, mask works or other registrations covering Inventions
or original works of authorship assigned to the Company as above, then
Executive hercby irrevocably designates and appoints the Company and its duly
authorized officers and agents as Execitive’s agent and attorney in fact, to act for
and on Executive’s behalf and to execute and file any such applications and to do
all other lawfully permitted acts to further the application for, prosecution,
issuance, maintenance or transfer of letters patent, copyright or other registrations.
thercon with the same legal force and effect as if originally executed by
Executive, Executive hereby waives and imevocably quitclaims to the Company
any and all claims, of any nature whatsoever, which Executive now or hereafter
has for infringement of any and all proprietary rights assigned to the Company.

v) Presumption of Inventions. Executive agrees that all Inventions, discoveries and
improvements disclosed to a third party or described in a patent application or
copyright registration application filed by Executive or on Executive’s behalf,
except those specified on Exhibit A, within the Resiriction Period, shall be
presumed to have been conceived or made by Executive while engaged by the
Company unless proved (o have been conceived and made by Executive
following termination of Executive's employment with the Company.

7. Rights and Remedies upon Breach.

(a)

()

Executive expressly agrees and understands that the remedy at law for any breach hy
Executive of Section 6 will be inadequate and that the damages flowing from such breach
are not readily susceptible to being measured i monetary terms. Accordingly, it is
acknowledged that upon adequate proof of Executive’s violation of Section 6, the
Company will be entitled, among other remedies, to immediate injunctive relief and may
obtain a temporary restraining order restraining any threatened or further breach.
Nothing in this subsection (a) will be deemed to limit the Company’s remedies at law or
in equity for any breach by Executive of any of the provisions of this Agreement which
may be pursued or availed of by the Company.

In the event any court of competent jurisdiction determines that the specified time period
or geographical area set forth in Scction 6 is unenforceable, then a lesser time period or
geographical area that is determined by the court (o be enforceable shall be enforced.



(c) In the event Executive violates any legally enforceable provision of Section 6 as to which
there is a specific time period during which Executive is prohibited from taking certain
actions or engaging in certain activities, then, in such event, the violation will toll (he
running of the time period from the date of the violation until the violation ceases.

(d)  The rights of the Company under Section 6 of this Agreement are independent of all
other rights in this Agreement and any claim Executive may have shall not constitute a
defense to the enforcement of Section 6 hereof.

Miscellaneous. This Agreement shall be binding on and inure to the benefit of the parties and
their respective successors, permitied assigns, heirs, executors and logal representatives, No
amendment, modification, or waiver of any provision of this Agreement, or consen{ to any
departure by Executive therefrom, shall be effective unless the same shall be in writing and
signed by both parties, This Agreement may only be assigned by a party with the express written
consent of the other party; provided, however, that the Company may assign this Agreement o
any successor of the Company (by operation of Jaw or otherwise) without obtaining such consent
from Executive. This Agrecment supersedes all prior employment or other agreements,
negotiations and understandings of any kind between the parties with respect to the subject matter
hereof and contains all of the agreements and understandings befween the parties hereto with
respect to the subject matier hereaf, Nothing contained in this Agreement, whether express or
implied, is intended, or shall be deemed, 16 create or confer any right, mterest or remedy for the
benefit of any person other than as otherwise provided in this Agreement, This Agreement may
be executed in multiple counterparts, each of which shall be deemed an original, but which
together shall constitute one instrument, Delivery by facsimile of an executed copy of this
Agreement shall be deemed as actual delivery and such facsimile shall be deemed effective and
enforceable as if it were an original,

Acknowledgment. The Executive acknowledges that neither Company nor any of Company’s
affiliates, officers, employees, consultants, agents or representatives has provided or is providing
the Execulive with any tax advice regarding the Executive’s rights under this Agreement or any
other tax matter, and Company has urged the Executive 1o consult the Executive’s own tax
advisor with respect to the rights granted (o the Executive hereunder and all other tax matters.

Governing Law. This Agreement shall be governed by and construed in accordance with the laws
of the State of Delaware withoul regard to conflict of law principles.

Notices. Any notice given to either party shall be in writing and shall be deemed to have been
given when delivered personally or one (1) day after having been sent by overnight courier
service or three (3) days afier having been sent by certified or registered mail, postage prepaid,
return receipt requesfed, duly addressed to the party concerned at the address indicated below or
to such changed address as such party may subsequently give such notice of:

[f to the Company: First Source Electrical, LLC
]
Telephone:
Attention;

With a copy to:
Benesch Friedlander Coplan & Aronoff LLP

200 Public Square



Suite 2300

Cleveland, Ohio 44114

Telephone: (216) 363-4500
Attention: Gregg A. Eisenberp, Esq.

Ifto Executive: Irma Azuara
5707 Meadowlark Lane
Richmond, Texas 77469

With a copy to: [ ]

IN WITNESS WHEREOF, the parties hereto have executed or caused to be executed this
Employment Agreement on the date first above written,

FIRST SOURCE ELECTRICAL, LLC

By: Mﬂ% %;f//(.f//
!

7

Name: _, ./ A0FWLS T ot
lts: AT =t ¢ e

EXE C{B;E
A 6:';2{,%1'\—/

Irma Azitara
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LIMITED LIABILITY COMPANY AGREEMENT
OF FIRST SOURCE ELECTRICAL, IL.I.C

THIS AMENDED AND RESTATED LIMITED LIABILITY COMPANY
AGREEMENT (“Agreement”) is made and entered into as of the day of October, 2008,
by and among First Source Electrical, LLC (the “Company™) and the Persons listed on Exhibit A
attached hereto and made a part hereof (the “Members™). This Agreement amends, restates and
supersedes the Limited Liability Company Agreement of the Company dated as of January 29,

2008,
SECTION 1

THE COMPANY

1.1  Formation. The Company is a limited liahility company formed pursuant to the
provisions of the Delaware Limited Liability Company Act (6 Del. C. §§ 18-101, et seq., as
amended in effect from time to time, the “LLC Law”). The Certificate of Formation of the
Company (the “Certificate of Formation”) was filed with the Secretary of State of Delaware on
January 29, 2008 (the “Commencement Date”). The rights and liabilities of the Members will be
as provided in the LLC Law except as otherwise expressly provided in this Agreement. The
Members agree that all actions taken by the authorized representatives in connection with the
organization of the Company are hereby ratified as acts of the Company.

1.2 Company Name, The name of the Company is First Source Electrical, LLC. The
business of the Company will be conducted under such name or under such other name as the

‘Board may deem appropriate,
1.3  Purposes. The purposes of the Company shall be:

(a) to either, directly or indirectly, own, operate, manage, sell, dispose of and
engage in the business of manufacturing and distributing electrical products; and

(b) to engage in any other operations, businesses or activities permitted under
the LLC Law and any other applicable law or regulation.

The Company is empowered to do any and all acts and things reasonably necessary,
appropriate, proper, advisable, incidental to or comvenient for the furtherance and
accomplishment of the purposes and business described herein and for the protection and benefit

of the Company.

1.4  Principal Place of Business. The principal place of business of the Company
will be 7930 Blankenship, Houston, Texas 77055, or such other place as the Board may
deterinine from time to time. The Company will maintain, at its principal office, all records
pertaining to the Company as required by the LLC Law.

1.5  Term. The term (“Term”) of the Company commenced on the Commencenient
Date and will continne in perpetuity unless earlier dissolved in accordance with the provisions of

this Agreement or as otherwise provided by law.



1.6 Fih'ngs;' Registered Office; Registered Agent for Service of Process.

(8  The Certificate of Formation of the Company has been filed in the office
of the Secretary of State of Delaware in accordance with the provisions of the LLC Law.
The Board and, if applicable, the Members will take any and all other actions reasonably
necessary to perfect and maintain the status of the Company as a limited lability
company under the laws of Delaware.

(b)  The Board and, if applicable, the Members will take any and all other
actions as may be reasonably necessary to perfect and maintain the status of the Company
as a limited liability company or similar type of entity under the laws of any States or
jurisdictions other than Delaware in which the Company engages in business,

(¢)  The Company’s registered agent for service of process on the Company in
Delaware shall be The Corporation Trust Company, Corporation Trust Center, 1209
Orange Street, Wilmington, Delaware 19808. The Company’s registered office in the
State of Delaware shall be located at Corporation Trust Center, 1209 Orange Street,
Wilmington, Delaware 19808, The Board may change, at any time and from time to
time, such registered statutory agent or registered office.

(d  Upon the dissolution of the Company, the Board and, if applicable, the
Members will promptly execute and cause to be filed a certificate of cancellation in
accordance with the LLC Law and the law of any other States or jurisdictions in which
the Company has qualified to conduct business.

1.7  Defined Terms. Unless the context otherwise requires or unless otherwise
provided in this Agreement, capitalized terms used in this Agreement shall have the meanings
ascribed to them as set forth in Appendix B to this Agreement.

SECTION 2

MEMBERS, UNITS AND SHARING PERCENTAGES

24 Names, Addrésses, Units and Percentage Interests of Members. The names,
addresses, number and class of Units, and Percentage Interests of the Members are set forth on
Exhibit A hereto. Initially the Company shall have two classes of Units, the Class A Units and
Class B Units. The Class B Units shall have no right to vote on any matter, unless specifically
required by applicable law. The Board shall promptly amend Exhibit A from time to time to
reflect the admission or withdrawal of Members to the extent permitted hereunder; a change in a
Member’s address; the sale, grant, issuance or redemption of Units, the contribution of additional
Capital Contributions or other event that results in a change in the information on Exhibit A; and
any such amendment, which shall not require any consent, approval or vote of the Members,
shall be effective as of the date of the event necessitating such amendment. Any reference in this
Agreement to Exhibit A shall be deemed to be a reference to Exhibit A as amended and in effect

from time to time.

2.2 Certificates for Membership Units. A Member’s Units may, but need not, be
represented by a Certificate of Membership. The exact contents of a Certificate of Membership,
if any, will be determined by the Board.




* 2,3  Additional Members, The Company may issue additional Units to any Person
(including any Additional Member) on terms and conditions as determined by the Board. The
Board may adniit to the Company, and issue Units to, Additional Members who shall have an
Interest on such terms as the Board may determine, The Board may create additional classes of
Units (each such class, a “New Class”) having such relative rights, powers and duties as may
from time to time be established by the Board. No Member shall have preemptive rights to
purchase Units. Notwithstanding the foregoing, the Board will issue up to an additional seventy
(70) Class B Units to employees of the Company in such amounts and at such times as

determined by the Board.

SECTION 3

CAPITAL CONTRIBUTIONS

3.1  Capital Contributions. The Capital Contributions made by the Members are set
forth on Exhibit A to this Agreement. T

3.2 Additional Capital Contributions.

(a)  If at any time or from time to time during the period commencing on the
date hereof and ending one year from the date hereof, the Board determines that the
Company requires additional Capital Contributions, then the Board shall give notice to
each Class A Member of (i) the total amount of additional Capital Contributions required,
(ii) the reason the additional Capital Contributions are required, (iii) each Class A
Member’s proportionate share of the total additional Capital Contribution (determined in
accordance with this Section), and (iv) the date each Class A Member’s additional
Capital Contribution is due and payable, which date shall be at least thirty (30) days after
notice has been given (the “Due Date”). A Class A Member’s proportionate share (the
“Proportionate Share”) of the total additional Capital Contribution shall be equal to the
product obtained by multiplying the Class A Member’s percentage interest of the
outstanding Class A Units and the total additional Capital Contribution required. A
Class A Member’s Proportionate Share shall be payable in cash certified check, wire
transfer or as otherwise agreed by the Board,

(b)  Except as provided in Section 3.2(a), no Member shall be required to
contribute any additional capital to the Company, and no Member shall have any personal
liability for any obligation of the Company or any other Member except to the extent
provided in Section 3.2(c).

(c)  Inthe event that there is a Class A Member who fails to contribute his or
her Proportionate Share (“Defaulting Member™), then (i) the other Class A Members shall
have the right to contribute all or part of the Defaulting Member’s Proportionate Share
among themselves in proportion to their percentage interest of the outstanding Class A
Units (not counting the percentage interest of the Defaulting Member) or as they may
otherwise agree, and (ii) all additional contributions made by the Class A Members
pursuant to this Section 3.2 shall be deemed contributed to the Company in exchange for
additional Class A Units in the Company at their then fair value as determined by the

Board in good faith.



3.3 Other Matfers.

(a) No Member may demand a retumn of its Capital Contribution from the
Company. :

(b)  No Member will receive any interest, salary or draw with respect to its
Capital Contribution or its Capital Account or otherwise solely in its capacity as a
Member.

(¢)  No Member, in its capacity as a Member, will be liable for the debts,
liabilities, contracts or any other obligations of the Company.

"SECTION4

CAPITAL, ACCOUNTS AND ALLOCATIONS

4.1  Capital Accounts. A Capital Account shall be maintained for each Member in
the manner set forth in Appendix A to this Agreement.

4.2 Profits, Losses and Tax JYtems. The Profits and Losses (as defined in
Appendix A to this Agreement) and any tax items of the Company shall be allocated among the
Members as set forth in Appendix A to this Agreement.

SECTION S
DISTRIBUTIONS TO MEMBERS

5.1 Distributions.

()  Except as otherwise provided in Section 5.2, with respect to Mandatory
Tax Distributions, or Section 10, with respect to distributions npon a liquidation of the
Company, the Board shall have sole discretion to make distributions of Net Cash from
Operations, which, to the extent made, shall be distributed to the Class A Members as

follows:

® First, to the Class A Members (in proportion to their Unpaid
Preferred Returns) until the Unpaid Preferred Return of such Class A Members
has been reduced to zero;

(i)  Second, to the Class A Members (in proportion to their Unreturned
Capital Contributions) until the Unreturned Capital Contributions of such Class A
Members has been reduced to zero;

(iii)  Thereafter, to the Class A Members in proportion to their Class A
Percentage.

(b)  Except as otherwise provided in Section 5.2, with respect to Mandatory
Tax Distributions, or Section 10 with respect to distributions upon a liquidation of the
Company, the Board shall have the sole discretion to make distributions of Other
Property, which, to the extent made, shall be distributed to the Members as follows:



) First, to the Class A Members (in proportion to their Unpaid
Preferred Returns) until the Unpaid Preferred Return of such Class A Members
has been reduced to zero;

()  Second, to the Class A Members (in proportion to their Unreturned
Capital Contributions) until the Unreturned Capital Contributions of each of the
Class A Members has been reduced to zero; and

(ili)  Thereafter, to the Members in proportion to their Percentage
Interests,

5.2 Tax Pavment Distributions.

(a) Within ninety (90) days, or as soon thereafter as reasonably practicable,
after the end of each taxable year of the Company other than the taxable year that
includes a Sale Event (or, in the Board’s discretion, in such installments on such earlier
dates as individual taxpayers are required to make estimated tax payments), the Company
shall calculate and distribute to each Class A Member such Class A Member’s Tax
Distribution Amount (as defined herein); provided, however, that the payment of any Tax
Distribution Amount shall be deferred if (i) the Board determines that the Company does
not have sufficient cash (including under a line of credit) to find such Tax Distribution
Amounts until such time as there is sufficient cash to fund the payment or (ii) the
payment of such Tax Distribution Amounts would cause a default under the terms of any
funded indebtedness of the Company.

(b)  The Tax Distribution Amount for each Class A Member in each taxable
year means an amount equal to (x) the excess of (i) the product of (A) the net taxable
income of the Company allocated to (or reasonably estimated to be allocable to) such
Class A Member with respect to such taxable year attributable to the items allocated to
such Class A Member under Section 4 and Appendix A to this Agreement (excluding any
allocations as a result of a compensation payment to such Class A Member being treated
as a guaranteed payment for federal income tax purposes and excluding any Capital
Account shifts or allocations to an option holder pursuant to Section 1.5(¢) of
Appendix A to this Agreement) and (B) the sum of the maximum Federal individual
income tax rate and the maximum combined state and local individual income tax rate to
which any direct or indirect Class A Member is subject (less the effect of the deduction of
state and local income taxes on the federal return, assuming no limitation of such
deduction under Section 68 of the Code), taking into account for this purpose the
character of items allocated to such Class A Member as ordinary income or capital gain,
less (ii) the sum of the aggregate Tax Distribution Amounts distributed to such Class A
Member with respect to such taxable year and the aggregate distributions made to such
Class A Member pursuant to Section 5.1(a) with respect to such taxable year.

(c)  Any determination of the amount of a Tax Distribution made by the
Company shall be conclusive and binding on all of the Class A Members absent manifest
error. Solely for purposes of this Section 5.2, if a Class A Member is allocated a net loss
for federal income tax purposes under Section 4 and Appendix A to this Agreement for
any taxable year or period of the Company (calculated under the principles described in
clause (i) of the preceding sentence) beginning after the date of this Agreement, such net



loss shall be offset against, and shall reduce the net income allocated (or reasonably
estimated to be allocable to) to such Class A Member under Section 4 and Appendix A of
this Agreement in subsequent taxable years of the Company (until such net loss is
exhausted) for purposes of calculating the Tax Distribution Amount for such Class A
Member for such subsequent taxable years.

(d)  Tax Distribution Amounts shall be treated as distributions pursuant to
Section 5.1(a)(iii), and to the extent such distributions result in a ratio other than in the
ratio required by Section 5.1(a)(iii), the first distributions pursuant to Section 5.1(a)(iii)
that are not Tax Distribution Amounts shall be made so as to cause the aggregate
distributions pursuant to Section 5.1(a)(iii) and this Section 5.2 (to the extent treated as
distributions pursuant to Section 5.1(a)(iii) to be as nearly as possible in the ratio required
by Section 5.1(a)(ii).

53  Treatment of Taxes Withheld. All amounts withheld or paid by the Company
pursuant to the Code or any provision of any state or local tax law with respect to any payment,
distribution or allocation to a Member, or any such amount that is paid by the Company solely by
reason of the holding of an Interest by any Member, shall be treated as an advance from the
Company to the Member with respect to whom such tax is required to be withheld or paid. The

Company shall have the right to apply any amounts otherwise distributable to a Member, or -

otherwise payable by the Company to such Member under any other provision of this Agreement,
to pay the outstanding balance of such Member’s advances described in the immediately
preceding sentence, The obligation of a Member to pay the outstanding balance of such
Member’s advances under this Section 5.3 shall continue after such Member transfers its Interest
in the Company and after a withdrawal by such Member. Each Member agrees to furnish the
Company with any information, representations or forms as shall reasonably be requested by the
Company to assist it in determining the extent of, or in fulfilling, any withholding obligations it

may have.
54  Restricted Distributions. Notwithstanding anything to the contrary contained

herein, the Company shall not make a distribution to any Member on account of its Interest if
such distribution would violate the LLC Law or other applicable law.

SECTION 6

MANAGEMENT AND CONTROL

6.1  Management. Subject fo the provisions of Section 6.2, the limitations imposed
by the LLC Law and as otherwise provided in this Agreement, the Board, in its full and exclusive
discretion, will manage and control, have authority to obligate and bind, and make all decisions
affecting the business and assets of the Company. The Board shall appoint a Member to act as
the tax matters Member, who shall act in the same capacity as the “tax matters partner” of a
partnership as referred to in Section 6231(a)(7)(A) of the Code.

6.2  Rights of Members. Except as otherwise expressly provided in this Agreement,
no Member shall be entitled to participate in the control and management of the Company or any
Subsidiary of the Company, nor shall any Member have the right to sign for or bind the Company
except when acting within the scope of powers properly delegated by the Board to a Member,
officer, employee or agent of the Company.



6.3 Board of Managers.

(a) The Company shall have not more than five (5) natural persons as
members of its Board of Managers (each, a “Manager”). As long as White Oak or its
Permitted Transferees, directly or indirectly, owns Units, White Oak or its Permitted
Transferees shall be entitled to designate three (3) of the Managers. The remaining two
Managers shall be elected by the Members holding a majority of the Class A Units;
provided, however, as long as Mark Jenson is employed by the Company as President he
shall be entitled to serve as a Manager in one of the two seats elected by the holders of a
majority of the Class A Units. Each Manager shall serve until a successor is duly
appointed, or until the earlier of the resignation, incapacity, removal or death of such
Manager. A Manager may be removed from the Board, and such vacancy filled, by the
consent or approval of the Members who initially designated them; provided, however,
that as long as Mark Jenson is employed by the Company as President and he is serving
as a Manager he may not be removed by the holders of a majority of the Class A Units. In
the event that White Oak, or its Permitted Transferees, ceases to own Units as required
above then the Managers they were entitled to designate shall be designated by the
Members holding a majority of the Class A Units.

(b)  Any action under this Agreement requiring the consent of or determination
or approval of the Board will require the consent or approval of a majority of the Board
(which will include Michael Menzer, or his designee, as long as he or his designee is
serving as a Manager).

(c)  Members of the Board shall be natural persons of full age and need not be
Members, Except in the case of vacancies, each Manager shall be elected to serve until
his successor is elected and qualified.

(d} A resignation from the Board shall be deemed to take effect upon its
receipt by the Chairman of the Board, unless some other time is specified therein,

(¢)  Regular meetings of the Board may be called by the Chairman of the
Board on five (5) business days notice to each Manager, either personally or by mail,
electronic mail or facsimile. Meetings of the Board also shall be called by the Secretary
in like manner and on like notice on the written request of any Manager. Special
meetings may be held at such times and places as may be designated in the notices of
their call, or they may be held at any time or place, without notice, by the presence of all
Board members., Written notice of each special meeting, stating the time and place, shall
be given to each Board member at least five (5) business days before such meeting, either
personally or by mail, electronic mail or facsimile.

® To the extent permitted by law, members of the Board or any committee
thereof may participate in a meeting of such body through the use of telephone
conference or similar communications equipment by means of which all persons
participating in the meeting can hear each other, and participation in a meeting pursuant
to this Section shall constitute presence in person at such meeting.

(g) At all meetings of the Board, a majority of Managers in office shall be
necessary to constitute a quonumn for the transaction of the business and the acts of a



majority of the Managers present at a meeting at which a quorum is present shall be the
acts of the Board, Managers who have a personal or financial interest in a contract or
transaction which is before the Board, or who are common managers or directors of the
Company, and another corporation or entity with respect to which a contract or
transaction is before the Board, may be counted in determining the presence of a quorum
at a meeting of the Managers, or a committee thereof, If a quorum shall not be present at
any meeting of Managers, the Managers present thereat may adjourn the meeting from
time to time, without notice other than announcement of the meeting, until a quorum shall

be present.

(h)  Any action required or permitted to be taken at a mesting of the Board
may be taken without a meeting if such action is approved by the written consent of a
majority of the then serving Managers, and such approval is evidenced by one or more
written consents describing the action taken, signed by a majority of the Managers and
delivered to the Company for inclusion in the minutes of the Company or for filing with
the Company records. Action taken under this Section 6.3(h) is effective when the
consent is signed by the requisite number of Managers, unless the consent specifies a
different effective date.

@ The Board may delegate any of its duties or responsibilities to one or more
committees of the Board.

64  Officers. The Board may appoint individuals as officers of the Company which
may include (a) a chief executive officer; (b) a president and chief operating officer; (c) one or
more vice presidents; (d) a secretary and/or one or more assistant secretaries; and (e) a treasurer
and/or one or more assistant treasurers, The Board may delegate a portion of its day to day
management responsibilities to any such officers, as determined by the Board from time to time,
and such officers will have the authority to contract for, negotiate on behalf of and otherwise
represent the interests of the Company as so authorized by the Board, provided that in no event
will any officer have any rights, duties, powers or authority greater than those so delegated or

those of the Board.

6.5 Duties and Liability of the Board.

(a) Each of the Managers shall perform his duties as a Manager in good faith,
in a manner it reasonably believes to be in or not opposed to the best interests of the
Company, and with the care that an ordinarily prudent person in a similar position would
use under similar circumstances.

(b)  The Managers and any officer of the Company in the performance of his
duties shall be fully protected in relying in good faith on information, opinions, repoxts,
or statements, including financial statements, books of account and other financial data, if
prepared or presented other than by himself by: (i) one or more officers or employees of
the Company or any Subsidiary; or (ii) legal counsel, public accountants or other Persons
that he reasonably believes to have professional or expert competence.

(¢)  No Covered Person (as defined in Section 6.7(a)) shall be liable to the
Company or any present or former Member with respect to claims relating to his conduct
for or on behalf of the Company, except to the extent that there is a final judicial



determination that (i) his actions as they related to the Company, were not taken in good
faith or (ii) with respect to any criminal action, proceeding or investigation, he had
reasonable canse to believe his conduct was unlawful.

6.6  Non Exclusivity. Except as set forth in any other written agreement between the
parties, the creation of the Company and the assumption by the Members or Managers of their
duties under this Agreement will be without prejudice to the rights of the Members or Managers
(or the rights of their Affiliates) to pursue or participate in other interests and activities including,
without limitation, investments in and devotion of time to other businesses, and to receive and
enjoy profits or compensation therefrom, ’

6.7 Indemnification.

(a) The Company will indemnify a Covered Person who was or is a party, or
who is threatened to be made a party, to any threatened, pending or completed civil,
criminal, administrative or investigative action, suit or proceeding, other than an action
by or in the right of the Company, that is in any way related to or arising out of this
Agreement, the Company or the management or administration of the Company or in
connection with the business or affairs of the Company or activities of such Covered
Person on behalf of the Company. The Company will indemnify a Covered Person
against expenses, including attomney’s fees, judgments, fines and amounts paid in
settlement that actually and reasonably were incurred by him in connection with the
action, suit or proceeding if he acted in good faith and in a manner he reasonably
believed to be in or not opposed to the best interests of the Company or permitted by this
Agreement and, in connection with any criminal action or proceeding, had no reasonable
cause to believe his conduct was unlawful. The termination of any action, suit, or
proceeding by judgment, order, settlement or conviction or upon a plea of nolo
contendere or its equivalent does not create of itself a presumption that the person did not
act in good faith and in a manner he reasonably believed to be in or not opposed to the
best interests of the Company and, in connection with any criminal action or proceeding,
a presumption that he had reasonable cause to believe that his conduct was unlawful.

(b)  Promptly after receipt by a Covered Person of mnotice of the
commencement of any proceeding against such Covered Person, such Covered Person
shall, if a claim for indemnification in respect thereof is to be made against the Company,
give written notice to the Board of the commencement of such proceeding, provided that
the failure of a Covered Person to give notice as provided herein shall not relieve the
Company of its obligations under Sections 6.7(a) and 6.7(e), except to the extent that the
Company is prejudiced by such failure to give notice. In case any such proceeding is
brought against a Covered Person (other than a proceeding by or in the right of the
Company), after the Company has acknowledged in writing its obligation to indemnify
and hold harmless the Covered Person, the Company will be entitled to assume the
defense of such proceeding; provided, that (a) the Covered Person shall be entitled to
participate in such proceeding and to retain its own counsel at its own expense and (b) if
the Covered Person shall give notice to the Company that in its good faith judgment
certain ¢laims made against it in sucli proceeding could have a material adverse effect on
the Covered Person or its affiliates other than as a result of monetary damages, the
Covered Person shall have the right to control (at the Company’s expense and with
counsel reasonably satisfactory to the Company) the defense of such specific claims with



respect to the Covered Person (but not with respect to the Company or any other
Member); and provided further, however, that if a Covered Person elects to control the
defense of a specific claim with respect to such Covered Person, such Covered Person
shall not consent to the entry of a judgment or enter into a settlement that would require
the Company to pay any amounts under Section 6.7(a) without the prior written consent
of the Company, such consent not to be unreasonably withheld. After notice from the
Company to such Covered Person acknowledging the Company’s obligation to indemnify
and hold harmless the Covered Person and electing to assume the defense of such
proceeding, the Company will not be liable for expenses subsequently incurred by such
Covered Person in connection with the defense thereof except as expressly set forth
herein. Without the consent of such Covered Person, the Company will not consent to
the entry of any judgment or enter into any settlement that does not include as an
unconditional term thereof the giving by the claimant or plaintiff to such Covered Person
of a release from all liability arising out of the proceeding and claims asserted therein,
Any decision that is required to be made by the Company pursuant to Section 6.7(a) or
6.7(¢) or this Section 6.7(b) shall be made on behalf of the Company by the Board.

(c) The indemnification authorized by this Section 6.7 is not exclusive of and
will be in addition to any other rights that a Covered Person may have or acquire under
any law or provision of this Agreement,

(d)  The Company may purchase and maintain insurance or furnish similar
protection, including, but not limited to, trust funds, letters of credit or self-insurance, for
or on behalf of a Covered Person and such other Persons as the Board shall determine.
The insurance or similar protection purchased or maintained for those persons may be for
any liability asserted against them and incurred by them in any capacity described in thig
Section 6.7 or for any liability arising out of their status as described in this Section 6.7,
whether or not the Company would have the power to indemnify them against that
liability under this Section 6.7.

(¢)  To the fuilest extent permitted by applicable law, the Company shall pay
the expenses (including reasonable legal fees and expenses and costs of investigation)
incurred by a Covered Person in defending any claim, demand, action, suit or proceeding
in any way related to or arising out of this Agreement, the Company or the management
or administration of the Company or in connection with the business or affairs of the
Company or the activities of such Covered Person on behalf of the Company (other than
a claim, demand, action, suit or proceeding brought by the Company against a Member
for such Member’s breach or violation of this Agreement) as such expenses are incurred
by such Covered Person and in advance of the final disposition of such matter, provided
that such Covered Person undertakes to repay such expenses if it is determined by
agreement between such Covered Person and the Company or, in the absence of such an
agreement, by a final judgment of a court of competent jurisdiction that such Covered
Person is not entitled to be indemnified pursuant to Section 6.7(a). Any claim for
advancement of expenses shall set forth in reasonable detail the basis for the claim.

6.8 Exculpation,

(a) To the fullest extent permitted by applicable law, and except as otherwise
expressly provided herein, no Covered Person shall be liable to the Company or any
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Member for any loss or liability arising out of any act or omission of such Covered
Person in connection with the Company to the extent that such act or omission was taken
or omitted in good faith and in a manner the Covered Person reasonably believed to be in
or not opposed to the best interests of the Company or permitted by this Agreement and,
with respect to any criminal act, the Covered Person had no reasonable cause to believe
such Person’s conduct was unlawful.

(b) A Covered Person shall be fully protected in relying in good faith upon the
records of the Company and upon such information, opinions, reports or statements
presented to the Company by any Person as to matters the Covered Person believes are
within such other Person’s professional or expert competence and who has been selected
with reasonable care by or on behalf of the Company, including information, opinions,
reports or statements as to the value and amount of assets, liabilities, profits or losses or
any other facts pertinent to the existence and amount of assets from which distributions to
Members might properly be paid,

6.9  Reliance on Acts of Board. No financial institution or any other person, firm or
corporation dealing with the Board shall be required to ascertain whether the Board is acting in
accordance with this Agreement, but such financial institution or such other person, firm or
corporation shall be protected in relying solely upon the deed, transfer or assurance of, and the
execution of such instrument or instruments by the Board.

SECTION 7

BOOKS AND RECORDS

7.1 Books and Records. The Company will keep adequate books and records at its
principal place of business, setting forth a true and accurate account of all transactions and other
matters arising out of and in connection with the conduct of the Company’s business, which
books and records will be otherwise kept in accordance with the provisions of the LLC Law. The

" Company will also keep books of accounts and records of the Company prepared on an accrual
basis in accordance with United States generally accepted accounting principles and shall
distribute annual financial statements promptly after the end of each fiscal year. Any Member or
its designated representative will have the right, at any reasonable time, to have access to and to
inspect the contents of such books or records subject to such confidentiality provisions as
required by the Board, Within ninety (90) days after the end of each taxable year of the
Company, or as soon thereafter as is reasonably practicable, the Company shall cause to be
prepared and transmitted to each Member such tax information as shall be necessary for the
preparation by such Member of his or its federal income tax retum, state income tax return and
other tax returns, including but not limited to, a K-1 statement showing each Member’s share of
the profits or losses of the Company for such year for Federal income tax purposes.

7.2 Fiscal Year., The accounting period and fiscal year of the Company will be the
calendar year.
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SECTION 8

TRANSFERS OF UNITS

8.1  Restriction on Transfers. Except as otherwise permitted by this Agreement, no
Member may Transfer all or any portion of its Units.

8.2  Permitted Transfers of Units. Subject to the conditions and restrictions set forth
in Section 8.3 below (or as may be set forth in any Restricted Unit Award, promissory note or
pledge agreement or other agreement to which any Units may be subject), the Units of any
Member may be Transferred (a “Permitted Transfer”) without complying with Sections 8.4, 8.5,
8.6 and 8.8 of this Agreement solely in accordance with any of the following:

(a) A Member who is a natural person may Transfer all or any portion of such
Member’s Units by gift, sale, will, intestacy or otherwise, to one or more members of
such Member’s family, to a trust substantially for the benefit of such Member and/or one
or more members of such Member’s family, to one or more beneficiaties of any trust that
is or was a Member, to a corporation of which such Member and/or such Member’s
family and/or family trust are the majority shareholders or to a partnership or limited
liability company in which such Member and/or such Member’s family holds the

controlling interest.

(b) A Member that is a partership, corporation, limited liability company,
trust or similar entity (each, an “Entity Member”) may Transfer all or any portion of such
Entity Member’s Units to (i) one or more partners, shareholders, members, beneficiaries
or similar owners of or investors in such Entity Member (each, an “Entity Member
Owner”), (i) any member of an affiliated group of corporations within the meaning of
Section 1504 of the Code that includes such Entity Member, (iii) a trust substantially for
the benefit of (x) one or more Entity Member Owners or (y) one or more members of the
family of the Entity Member Owner or (iv) a successor entity upon a sale of substantially
all of the assets of such Entity Member; provided, however, an Entity Member that
acquired its Units pursuant to Section 8.2(a) from a Member who is, or was, an employee
or consultant of the Company or any of its subsidiaries may not Transfer its Units
pursuant to this Section 8.2(b).

(c) A Member may Transfer all or any portion of its Units to the Company.
(d) A Member may Transfer all or any portion of its Units to another Member.

As used in this Agreement, “family” shall mean and include only the spouse,
issue (whether natural or adopted), sibling or parent of a Member. Notwithstanding any
provision of this Section 8.2 to the contrary, no Transfer shall be permitted under this
Section 8.2 to or for the benefit of a separated or divorced spouse by agreement, cowt
order or otherwise. Any transfer or disposition of Units made pursuant to this Section
shall be made only in such manner as to provide control of such Units by a competent
legal entity or adult, and so as not to vest control of any Units in any minor or other

legally incompetent person.
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83  Conditiops to Permitted Transfers. A Transfer of all or any of a Members Units
will not be freated as a Permitted Transfer unless and until the following conditions are satisfied:

(@  The transferor and transferee shall execute and deliver to the Company
such documents and instruments of conveyance as may be necessary or appropriate in the
opinion of the Company (or in the Company’s discretion, of counsel to the Company) to
effect such Transfer and to confirm the agreement of the transferee to be bound by the
provisions of this Agreement. In all cases, the Company will be reimbursed by the
transferor and transferee for all costs and expenses that it reasonably incurs in connection
with such Transfer.

(b)  The ftransferor and transferee will furnish the Company with the
transferee’s taxpayer identification number, and any other information necessary to
permit the Company to file all required federal and state tax returns and other legally
required information statements or returns. Without limiting the generality of the
foregoing, the Company will not be required to make any distribution otherwise provided
for in this Agreement with respect to any transferred Units until it has received such

information.

(c)  Either (i) such Units will be registered under the Securities Act of 1933, as
amended, and any applicable state securities laws, or (ii) the transferor will provide, upon
the Company’s reasonable request, an opinion of counsel (which may include in-house
counsel), which opinion and counsel will be reasonably satisfactory to the Company, to
the effect that such Transfer will be exempt from all applicable registration requirements
and that such Transfer will not violate any applicable laws regulating the transfer of

securities.

(d)  The transferor may grant to any transferee of Units pursuant to a Permitted
Transfer, the right to become a substitute Member, with respect to the Units transferred;
provided, however, that no transferee shall be admitted as a substitute Member unless and
until the admission of such transferee as a substitute Member is approved by the Board,
which approval may be withheld in the Board’s sole and unreviewable discretion, with or
without cause.

(e)  All transferees hereunder shall be bound by the terms of this Agreement in
the same manner as the transferors, and any Units so transferred shall continue to be
subject to the restrictions, liabilities and benefits associated therewith,

8.4 Right of First Refusal on Transfers of Units,

(2) ® Except as otherwise permitted by Sections 8.2, 8.5, 8.6 or 8.8
hereof, no Member may Transfer any Units unless the Member desiring to make the
Transfer (the “Transferor”) first obtains a bona fide written offer from a third party to
purchase all of such Member’s Interest in the Company and first offers to sell such
Interest (including all Units thereof) (the “Offered Interest™) to the Company and/or other
Class A Members in accordance with this Section 8.4(a). The bona fide offer, as well as
the offer to the Company and/or other Class A Members, must include any and all Units
held by the Transferor (which shall include any Units owned by any Permitted Transferee
of a Permitted Transfer described in Section 8.2(a) or 8.2(b)(ii) hereof from the
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Transferor). The bona fide offer must state (x) the name and address of the transferee,
(v) the consideration that will be received by the Transferor for the transfer and (z) the
payment terms of the consideration and other material terms and conditions of the

proposed Transfer.

(i)  Within ten (10) days of the receipt of the bona fide offer, the
Transferor shall farnish the Company and the Class A Members with a copy of
such offer, Within sixty (60) days of the receipt of the offer, the Company may
elect, in the discretion of the Board, to purchase all, but not less than all, of the
Offered Interest on the same terms and conditions set forth in the bona fide offer,
exercisable by delivery of written notice to the Transferor. If the Company does
not elect to purchase all of the Offered Interest, then the Class A Members may
elect to purchase all, but not less than all, of the Offered Interest in proportion to
their Class A Percentage (excluding for purposes of this Section 8.4 any Class A
Units being sold) (or in such proportion as such non transferring Class A
Members may agree) on the same terms and conditions set forth in the bona fide
offer, exercisable by delivery of written notice to the Transferor within ninety
(90) days of their receipt of a copy of the bona fide offer.

(iii) In the event the Company and/or the Class A Members elect to
purchase all of the Offered Interest, the closing of the purchase will take place on
the first business day following the end of a period ninety (90) days after exercise
of the Company’s and/or the Class A Members® options to purchase by delivery
of the last written notice thereof to the Transferor, or on such other date as
mutually agreed upon by the parties.

(iv)  Inthe event the Company and/or the Class A Members do not elect
to purchase all of the Offered Interest, the Transferor may, subject to Section 8.5
hereof, if applicable, transfer the Offered Interest to the transferee named in, and
on the terms and conditions set forth in, the notice, subject to the limitations of
this Section 8.4; provided, however, that no Units may be Transferred to a Person
(or any Affiliate of a Person) that is engaged, directly or indirectly, with the
business of the Company or any of its Subsidiaries as conducted at the time of the
proposed Transfer. If the Transferor fails to conclude such sale of the Offered
Interest within fifteen (15) days thereafter, the Offered Interest will again become
subject to all of the restrictions of this Section 8.4.

(b)  No Transfer or assignment pursnant to Section 8.4(a) hereof shall be
effective as to the Class A Members or the Company unless and until (i) a copy of an
instrument of assignment executed by the assignor and the assignee, in form satisfactory
to the Company and indemnifying the Company against loss or liability arising out of
such assignment, shall have been received by the Company, (ii) the assignee executes and
delivers to the Company such documents as the Company determines may be necessary
or appropriate to confirm the agreement of the assignee to be bound by the provisions of
this Agreement and (iii) the assignor, upon the reasonable request of the Company, in its
discretion, provides the Company with an opinion of counsel, which opinion and counsel
will be reasonably satisfactory to the Company, to the effect that the Transfer will be
exempt from all applicable registration requirements and that such Transfer will not
violate any applicable laws regulating the transfer of securities. Thereafter, the Company
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shall remit directly to the named assignee all distributions to which the assignee may be
entitled pursuant to the provisions of this Agreement and the assignment.

(¢) A Member who has assigned such Member's entire Interest in the
Company pursuant to this Section 8.4, whether or not the assignee has become a
substituted Member, shall not thereafier be entitled to exercise any of the rights of a
Member with respect to such transferred Interest (and the Units associated therewith) nor
have any other rights as a Member with respect to such transferred Interest except as
otherwise provided by the LLC Law,

(d)  Any Imterest transferred pursuant to this Section 8.4 will remain subject to
all of the provisions of this Agreement. Any Member that Transfers its Interest in
accordance with this Section 8.4 to an assignee or transferee which is not a Member may
grant to that assignee or transferee the right to become a Member; provided, however,
that such assignee or transferee will not become a substitute Member unless and until the
admission of such assignee or transferee is consented to in writing by the Board, which
consent may be withheld by the Board in its sole and unreviewable discretion, with or

without cause.

8.5 Tag-Along Rights.

(a) If the holders of a majority of the outstanding Class A Units of the
Company (the “Control Group”) intends to sell, exchange or otherwise transfer all of
their Units to one or more Persons who are not Permitted Transferees or otherwise related
to, or affiliated with, the Control Group, pursuant to a private sale or exchange or a series
of related private sales or exchanges, it being acknowledged that such a sale, exchange or
transfer is not subject to the provisions of Section 8.4 of this Agreement, the Control
Group must first notify all other Members (individually, a “Tag-Along Member” and
collectively, the “Tag-Along Members”) in writing (for purposes of this Section 8.5, the
“Tag-Along Notice™) of such intended transfer at least twenty (20) days prior to the
proposed date for the consnmmation of such sale, exchange or transfer, which notice will
contain a summary of all the material terms of the sale, exchange or transfer, including,
without limitation, the name and address of the prospective transferee(s), the purchase
price and other terms and conditions of payment (or the basis for determining the
purchase price and other terms and conditions), the date on or about which such sale is to
be consummated and the Units to be sold, exchanged or transferred. Within fifteen (15)
days after receipt of the Tag-Along Notice, each of the Tag-Along Members may notify
(for purposes of this Section 8.5, the “Participation Notice”) the Control Group that such
Tag-Along Member will sell Units that it holds (the number of which shall be determined
as set forth below) on the same terms as are applicable to the sale by the Control Group,
which is the subject of the Tag-Along Notice; provided, however, that if the Units to be
transferred by the Tag-Along Members are not of the same type of Units to be transferred
by the Control Group, the purchase price of the Units to be sold by the Tag-Along
Members pursuant to this Section 8.5 shall be determined by (i) first, calculating the
aggregate amount of consideration that the transferring group will receive pursuant to the
sale transaction (which is to be determined in accordance with Section 8.7(a) (the
“Transferring Group Price™)), (ii) second, calculating the amount of Other Property (the
“Tag-Along Value”) that would be required for the transferring group to receive, with
respect to the number and type of Units to be transferred pursuant to this Section 8.5, an
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amount equal to the Transferring Group Price pursuant to Section 5.1(b) of this
Agreement if an amount of Other Property equal to the Tag-Along Value were then
received and distributed, and (iii) third, calculating the amount, per type of Unit (the
“Tag-Along Member Price”) that the Tag-Along Members would be entitled to receive
pursuant to Section 5.1(b) of this Agreement with respect to each Unit to be transferred
pursuant to this Section 8.5 if an amount of Other Property equal to the Tag-Along Value
were then received and distributed. The Tag-Along Members shall sell their Units
pursuant to this Section 8.5 at the Tag-Along Price per type of Unit. The Units which
each Tag-Along Member will be entitled to sell under this Section 8.5 (the “Tag-Along
Units”) will be determined as of the date of consummation of such transfer and will equal
(x) the total number of Units that the Control Group proposes to sell as set forth in the
Tag-Along Notice, multiplied by (y) a fraction, the numerator of which is the number of
Units owned by each Tag-Along Member, and the denominator of which is the total
number of Units then held by the Control Group and each Tag-Along Member who elects
to participate in the proposed sale by delivering a Participation Notice to the Control
Group. The Control Group will be entitled to sell a number of Units equal to the total
Uhnits that the Control Group proposed to sell as set forth in the Tag-Along Notice, less
the number of Tag-Along Units.

(b)  If the Control Group receives one or more Participation Notices in a
timely manner, it will assign to edch Tag-Along Member delivering a Participation
Notice the portion of their interest in the agreement of sale referred to in the Tag-Along
Notice equal to the number of Units that the Control Group is entitled to sell, determined
as provided in Section 8.5(a) hereof and will not consummate a sale unless each
Tag-Along Member who sent in a Participation Notice is permitted to sell in accordance
with the terms of this section 8.5.

(© The Control Group will be free to sell its Units for which the Tag Along
Members have not delivered Participation Notices pursuant to Section 8.5(a) hereof, and
which are the subject matter of the Tag-Along Notice, but only to the prospective
purchaser, at or about the time (not later than seventy-five (75) days after the date of the
Tag Along Notice) and at the price and on the same terms and conditions as those
contained in the Tag-Along Notice or on terms less favorable to the Control Group.

(d)  Any Participation Notice given pursuant to this Section 8.5 hereof, when
taken together with the Tag-Along Notice given will constitute a binding legal agreement
on the terms and conditions therein set forth, subject to the consummation of the
transactions described in the Tag-Along Notice; provided, however, that in the event of
any material modification, amendment or variance by the Control Group of the material
terms and conditions set forth in the Tag-Along Notice, other than as provided in this
Agreement, each Tag-Along Member shall be notified of such change and shall be given
the right to elect to participate or to withdraw its Participation Notice.

(6)  The costs and expenses of any transfer pursnant to this Section 8.5 (which
will include the costs and expenses of the Control Group’s attorneys, financial advisors
and other professionals, but shall not include any such costs or expenses of a Tag-Along
Member) will be borne by the Control Group and all participating Tag-Along Members
on a pro rata basis according to their Units being sold (or in such other proportion as such
Persons may agree).
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€3] Notwithstanding anything to the contrary in this Section 8.5, a Tag-Along
Member shall not be entitled to sell any Class B Units subject to a Restricted Unit Award
that are not vested as of the closing of, or in connection with, a transaction described in
this Section 8.5 and no such Class B Units that are not vested shall be treated as owned
by the holder thereof for purposes of determining how many Units may be sold by such
Member pursuant to this Section 8.5,

8.6 Prag-Along Rights,

(a)  If the Control Group intends to sell, exchange or otherwise transfer
Class A Units representing more than fifty percent (50%) of the outstanding Class A
Units to one or more Persons who are not Permitted Transferees or not otherwise related
to, or Affiliated with, the Control Group, the Control Group may notify all of the other
Members (and all other transferees or other holders of Units that are not Members,
together with the Members, the “Drag-Along Members”) in writing (the “Drag-Along
Notice”) of such intended sale, exchange or other transfer, and the exercise of its rights
hereunder at least fifteen (15) days prior to the proposed date for the consummation of
such sale, exchange or other transfer, which notice will contain a summary of all of the
material terms, including, without limitation, the name and address of the prospective
transferee(s), the purchase price and other terms and conditions of payment (or the basis
for determining the purchase price and other terms and conditions), and the planned date
on or about which such sale, exchange or other transfer is to be consummated and the
Utits to be sold, exchanged or otherwise transferred. The Drag-Along Notice also shall
contain a demand from the Control Group that each of the Drag-Along Members shall
sell a number of each such Drag-Along Member’s Units equal to the product of (i) the
total number of Units held by such Drag-Along Member, and (ii) a fraction, the
numerator of which is the total number of Class A Units that the Control Group intends to
sell as set forth in the Drag-Along Notice, and the denominator of which is the total
number of Class A Units then owned by the Control Group pursuant to the same terms
and conditions as are or will be applicable to the Control Group; provided, however, that
if the Units to be transferred by the Drag-Along Members are not of the same type of
Units to be transferred by the Control Group, the purchase price of the Units held by the
Drag-Along Members shall be determined by (x) first, calculating the aggregate amount
of consideration that the Control Group will receive pursuant to the sale transaction
(which is to be determined in accordance with Section 8.7(c)) (such aggregate
consideration, the “the Control Group Price”), (y) second, calculating the amount of
Other Property (the “Total Value”) that would be required for the Control Group to
receive an amount equal to the Control Group Price pursuant to Section 5.1(b) of this
Agreement if an amount of Other Property equal to the Total Value were then received
and distributed, and (z) third, calculating the amount, per type of Unit, (the “Drag-Along
Price”) that the Drag-Along Members would be entitled to receive pursuant to
Section 5.1(b) of this Agreement if an amount of Other Property equal to the Total Value
were then received and distributed. The Drag-Along Members shall sell their Units
pursuant to this Section 8.6 at the Drag-Along Price per type of Unit.

(b)  On the date of the closing of the transfer described in the Drag-Along
Notice, the Control Group shall cause to be purchased from the Drag-Along Members
(along with the Interests of the Control Group) the Interests (and the Units associated
therewith) provided for in Section 8.6(a) hereof. On the same date, the Drag-Along
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Members shall deliver such executed certificates or other documentation to the Control
Group at such place as the Control Group shall designate, and the Control Group shall
cause the purchase price to be paid to the Drag-Along Members as specified in the
Drag-long Notice,

(c)  Any sale, exchange or other transfer by a Drag-Along Member pursuant to
this Section 8.6 will be on the same terms and conditions, except that the Drag-Along
Members will sell their Units at the Drag-Along Price per Unit, as the transfer by the
Control Group which is the subject matter of the Drag Along Notice. The closing of all
transfers by the Drag-Along Members pursuant to this Section 8.6 will occur
simultaneous with the closing of the sale of the Control Group’s sale of its Units,

(d)  All Drag-Along Members shall enter into such agreements as are required
by the purchaser of the Control Group’s Units provided that the terms of such agreements
are materially the same as are required of and entered into by the Control Group in
connection with the same transaction,

(¢)  Any Class B Units that are subject to a Restricted Unit Award that are not
vested at the time of, or in connection with, a closing of a transaction described in this
Section 8.6 shall be cancelled and extinguished for no consideration as of the date of such

closing.

8.7 Additional Provisions for Tag-Along and Drag-Along Sales,

The following provisions shall apply in the event of a sale, exchange or transfer under
Section 8.5 (a “Tag-Along Sale™) or in the event of a sale, exchange or transfer under Section 8.6

(a “Drag-Along Sale”):

(8 In the event of a Tag-Along Sale, all of the participating Tag-Along -
Members and, in the event of a Drag-Along Sale, all of the Drag-Along Members, shall
(i) take such actions as may be reasonably requested by the Control Group in connection
with consummating the Tag-Along Sale or the Drag-Along Sale, as the case may be,
(i1) vote in favor of, consent to and raise no objections against the Tag-Along Sale or the
Drag-Along Sale, as the case may be, or the process pursuant to which the Tag-Along
Sale or the Drag-Along Sale, as the case may be, was arranged, (iii) waive any
dissenter’s, appraisal and other similar rights, (iv) if the Tag-Along Sale or the
Drag-Along Sale, as the case may be, is structured as a sale of Units, agree to sell such
Person’s Units at the price as determined pursnant to the terms of this Agreement and on
the terms and conditions of the Tag-Along Sale or the Drag-Along Sale, as the case may
be, (v) execute and deliver such documents as may be reasonably requested by the
Control Group in connection with any Tag-Along Sale or in connection with the
Drag-Along Sale, as the case may be, including, without limitation, written consents of
Members, proxies, letters of transmittal, purchase agreements and Unit transfer powers,
in each case so long as the Contro]l Group also has executed such documents on no more
favorable a basis, (vi) indemnify the transferee(s) upon the same terms as are applicable
to the Control Group but only so long as all indemnification obligations made to any
party (including any seller representative, if any) are several, not joint and several, in
proportion to the consideration paid to each and the maximum indemnification obligation
of any Member or other Drag-Along Member shall not exceed the amount of the cash
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proceeds actually received by such Person in such Tag-Along Sale or Drag-Along Sale,
and (vii) at the closing of such Tag-Along Sale or the Drag-Along Sale, as the case may
be, the participating Members or other Drag-Along Members shall deliver certificates for
all Units to be sold, exchanged or otherwise transferred by such Persons, duly endorsed
for iransfer or termination, to the purchaser against delivery of the appropriate purchase
price. Notwithstanding anything to the contrary contained in this Section 8.7, if the
Control Group agrees to escrow any amount of proceeds resulting from a Tag-Along Sale
or the Drag-Along Sale, as the case may be, or to accept indebtedness or other securities
then each Member or Drag-Along Member shall be required to escrow a pro rata amount
of its proceeds from such Tag-Along Sale or the Drag-Along Sale, as the case may be,
and/or such indebtedness or other securities on the same tetms as are applicable to the

Control Group.

(b) In connection with any Tag-Along Sale or the Drag-Along Sale, the
Control Group may, or may cause the Company or the Subsidiaries to hire legal counsel
and other professional advisors as it deems necessary or desirable to -effectuate the
contemplated transaction on behalf. of the Control Group and all participating Members
or other Drag-Along Members. The Control Group and all Members and other
Drag-Along Members participating in such Tag-Along Sale or Drag-Along Sale shall
bear their pro rata share (based upon the number of Units sold, exchanged or transferred
or to be sold, exchanged or transferred) of the reasonable costs of such Tag-Along Sale or
Drag-Along Sale to the extent such costs are not otherwise paid by the Company or the
acquiring Person whether or not such Tag-Along Sale or Drag-Along Sale closes. Costs
incurred by the Control Group or any Member or other Drag-Along Member on his, her
or its own behalf (other than the costs of the professional advisors hired by the Control
Group for the benefit of the Control Group and all other participating Members and other
Drag-Along Members) will not be considered costs of a Tag-Along Sale or Drag-Along
Sale and shall be paid solely by the Control Group or such Member or other Drag-Along
Mermber, as applicable, ‘

© For the purposes of this Section 8.7, unless the context.otherwise requires,
the term “price” shall mean all consideration received by ‘the Control Group in
connection with any Tag-Along Sale or the Drag-Along Sale other than the repayment of
any funds loaned by the Control Group or its services provided by the Control Group or its
Affiliates, including, without limitation, reasonable fees paid to the Control Group or ifs
Affiliates in accordance with any advisory agreement or consulting agreement.

8.8 Buy-Back Right; Put Right.

(a) Subject to any provisions set forth in an employment agreement between
the Company and an Employee Member, upon the termination of any Employee
Member’s employment with the Company and/or its Subsidiaries for any reason
whatsoever (including death), the Company (or its designee) shall have the right, but not
the obligation, at any time and from time to time after the date of termination, to purchase
all of the Employee Member’s vested Units then owned by the Employee Member and, if
the Bmployee Member has transferred any of his Units to a Permitted Transferee, all
vested Units then owned by such Permitted Transferee. Any Units that have not vested
pursuant to an applicable Restricted Unit Award will be forfeited to the Company. The
Company shall exercise its right under this Section 8.8 by giving written notice (the
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“Buy-Back Notice”) to the Employee Member, or, in the event of the Employee
Member’s death, to the personal representative or executor of the Employee Member’s
estate. The Buy-Back Notice shall specify the date of the closing, which shall not be
more than thirty (30) days aftet the date of the Buy-Back Notice, and the purchase price
of the Units subject to this Section 8.8.

(b)  The purchase price of the Units purchased pursuant to Section 8.8(a) shall
equal (i) if the Employee’s employment was terminated for Cause or terminated by the
Employee without good reason, the lesser of Fair Value of the Units as of the date of the
Buy-Back Notice or the amount paid by the Employee for his Units, if any, or (i) if the
Employee’s employment was terminated for any reason other than Cause or as
specifically referenced in Section 8.8(b), the Fair Value of the Employee Member’s Units
as of the date of the Buy-Back Notice. “Fair Value” of the Employee Member’s Units
shall be equal to the amount the Employee Member would receive with respect to his or
her Units if the Company were to sell all of its assets as a going concern for their then fair
market value and, after payment and discharge of its debts and liabilities (including
estimated costs of such a sale), distribute such net proceeds in accordance with Section
10.2 of this Agreement. The Board shall make all of the determinations necessary to
calculate Fair Value, including, without limitation, discounts for a minority ownership
position, lack of marketability, lack of control, market blockage, security law or other
transfer restriction. At the Company’s option the purchase price may be paid pursuant to
a note that accrues interest at the minimum annual rate necessary to avoid imputed
interest and that provides for its balance to be paid in four (4) equal annual installments
commencing on the first anniversary of the closing, provided that payment of any
remaining balance will be accelerated in the event of (x ) a sale or exchange pursuant to a
private sale, merger or other transaction, or a related series of private sales, mergers or
other transactions, of a majority of the Units of the Company to one or more Persons that
are not Affiliates of the seller(s) of such Units or (y)the sale or exchange of all or
substantially all of the assets of the Company to a Person that is not an Affiliate of the
Company or the holders of a majority of the Units. The obligation to make installment
payments will be evidenced by one or more non-negotiable promissory notes of the
Company, which promissory notes will be subordinate to the terms of any indebtedness
of the Company for borrowed money (including guarantees of such indebtedness of its
Subsidiaries). The notes may be prepaid in whole or in part at any time without premium
or penalty. Any prepayment shall be applied first to accrued interest and then to the
installments in the inverse order in which they are due.

(© Subject to any provisions set forth in an employment agreement between
the Company and Azuara or deLoache, in the event that the employment of Azuara or
deLoache is terminated by the Company for any reason other than Cause, death or
disability or Azuara or deLoache retire from the Company then at any time after
February 4, 2013, Azuara or deLoache may at any time during the six month period
commencing on the later of February 4, 2013 or the termination of employment require
the Company to purchase all of Azuara’s or deLoache’s vested Units at the Fair Value of
such Units as of the date of the exercise of his or her right determined in accordance with
the second and third sentences of Section 8.8(b) and, if Azuara or deLoache has
transferred any of his or her Units to a Permitted Transferee, all vested Units then owned
by such Permitted Transferee. Any Units that have not vested pursuant to an applicable
Restricted Unit Award will be forfeited to the Company. Azuara or deLoache,

20



respectively, shall exercise their right under this Section 8.8(c) by giving written notice
(the “Put Notice™) to the Company. The Company on receipt of a Put Notice shall be
obligated to purchase all of Azuara’s or deLoache’s, as the case may be, vested Units,
The Put Notice shall specify the date of the closing, which shall not be more than thirty
(30) days after the date of the Put Notice, and the purchase price of the Units subject to
this Section 8.8(c) shall at the Company’s option be paid in accordance with the
provisions of Section 8.8(b).

8.9  Representations; Legend. Each Member hereby represents and warrants to the
Company that such Member’s acquisition of a Unit hereunder is made for such Member’s own
account and not for resale or distribution of such Unit in any manner that violates any applicable
securities laws. Bach Member further hereby agrees that the following legend may be placed
upon any counterpart of this Agreement, the certificate, or any other document or instrument

evidencing ownership of a Unit:

The Units represented by this document have not been registered under any
securities laws and the transferability of such Units is restricted. A Unit may not
be sold, assigned or transferred, nor will any assignee, vendee, transferee or
endorsee thereof be recognized as having acquired any such Unit by the issuer for
any purposes, unless (1) a registration statement under the Securities Act of 1933,
as amended, with respect to such Unit will then be in effect and such transfer has
been qualified under all applicable state securities laws, or (2) the availability of
an exemption from such registration and gualification will be established to the
reasonable satisfaction of counsel to the Company.

810 Distributions and Allocations with Respect to Transferred Units. If any Unit
is transferred during any accounting period in compliance with the provisions of this Section 8,
Profits, Losses, each item thereof, and all other items attributable to the transferred Unit for such
period will be divided and allocated between the fransferor and the transferee, by taking into
account their varying interests during the period in accordance with Code Section 706(d), using
any conventions permitted by law and selected by the Company. All distributions on or before
the date of such Transfer will be made to the transferor, and all distributions thereafter will be
made to the transferee. Solely for purposes of making such allocations and distributions, the
Company will recognize such Transfer not later than the end of the calendar month during which
it is given notice of such Transfer, provided that if the Company does not receive a notice stating
the date such Unit was Transferred and such other information as the Company may reasonably
require within thirty (30) days after the end of the accounting period during which the Transfer
occurs, then all of such items will be allocated, and all distributions will be made, to the Member
who, according to the books and records of the Company, on the last day of the accounting
period during which the transfer occurs, was the owner of the Unit. Neither the Company nor
any Member will incur any liability for making allocations and distributions in accordance with
the provisions of this Section 8.4, whether or not the Company has knowledge of any Transfer of

ownership of any Unit,
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SECTION 9

WITHDRAWAL OF A MEMBER

9.1  Withdrawal of a Member. Unless otherwise provided in this Agreement, a
Member shall cease to be a Member upon the happening of any of the following events of
“Withdrawal”:

(a)  In the case of a Member who is acting as a Member by virtue of being
trustee of a trust, the termination of the trust (but not merely the substitution of a new
trustee);

(b)- In the case of a Member that is an entity, the dissolution and
commencement of the winding up of such entity or the filing of a certificate of
dissolution or its equivalent, as applicable;

(c)  In the case of a Member that is an estate, the distribution by the fidnciary
of the estate’s entire interest in the Company;

(d  Inthe case of a Member that is an individnal, the death of the Member or
the entry of an order by a court of competent jurisdiction adjudicating the Member
incompetent to manage the Member’s personal estate;

(e)  Upon the Bankmuptcy of a Member;

(H A Member assigns or transfers all of such Member’s Interest in the
Company, or ’

(g)  The redemption of all of a Member’s Units by the Company.

9.2 Rights of a Withdrawing Member. In the event of a Withdrawal (other than
pursuant to Section 9.1(f) or 9.1(g)) by any Member from the Company prior to the expiration of
the Term:

(a)  The Company shall have the option to purchase the entire Interest (i.e., all
of the Units) of the withdrawing Member for an amount equal to the Fair Value of such
Interest; provided, however, that the foregoing option to purchase shall not apply to any
Withdrawal resulting from transfers pursuant to Sections 8.2, 8.4, 8.5, 8.6 or 8.8 hereof
or pursuant to a written agreement between the Company and one or more Members.
The Company shall exercise, in the sole discretion of the Board, said option to purchase
by giving notice thereof to the withdrawing Member within 180 days after the later of
(i) the Company’s notice of Withdrawal of the Member, and (i) if applicable, the
appointment of the legal representative of the deceased, bankrupt, insane or incompetent
Member. The notice shall specify the closing date of the purchase which shall be no later
than thirty (30) days after the date of such notice. Until such option is exercised and/or
payment made thereunder, the withdrawing Member will be entitled to receive
distributions applicable to the withdrawing Member’s Interest but will not otherwise be
entitled to participate in the Company as 2 Member. The purchase price shall be paid in
accordance with the terms of Section 8.8(b).
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If the Company does not elect to purchase the Interest of such withdrawing
Member in accordance with this Section, then the successor in interest to such
withdrawing Member (“Successor in Interest”) will be an assignee of the Interest of the
withdrawing Member that the Company did not elect to purchase. In such event, the
Successor in Interest will not become a Member unless and until the admission of the
Successor in Interest as a Member is consented to in writing by the Board, which consent
may be withheld by the Board in its sole and unreviewable discretion, with or without
cause, and provided further that the Successor in Interest executes and delivers such
documents as the Members may reasonably require to make the Successor in Interest a

party to this Agreement.

(b) If a Member withdraws from the Company in contravention of this
Agreement, in addition to any other remedies available to the Company under applicable
law, the Company may recover from the withdrawing Member damages for breach of this
Agreement and may offset the damages against the amount otherwise distribntable to
such member on account of its Interest.

9.3 - Company to Continue Upon Withdrawal. The Company shall not dissolve
upon the withdrawal of a Member but shall continue until dissolved in accordance with

Section 10.

SECTION 10

DISSOLUTION OF THE COMPANY

10.1 Dissolution Events. The Company will dissolve and commence winding up and
liquidation upon the first to occur of any of the following (each, a “Dissolution Event”):

(a)  The sale or other transfer of all or substantially all of the Company’s
assets; -

(b) A merger or consolidation of the Company with one or more other entities
in which the Company is not the surviving entity;

(c)  The decision of the Board to dissolve, wind up, and liquidate the
Company;
(d)  The happening of any other event that makes it unlawful, impossible or

impractical to carry on the business of the Company; or

(e)  Upon entry of a decree of judicial dissolution under Section 18-802 of the
LLC Law.

The Members hereby agree that, notwithstanding any provision of the LLC Law, the Company
will not dissolve prior to the occurrence of a Dissolution Event.

10.2 Winding Up. Upon the occurrence of a Dissolution Event, the Company will
continue solely for the purposes of winding up its affairs in an orderly manner, liquidating its
assets, and satisfying the claims of its creditors and Members. No Member will take any action
that is inconsistent with, or not necessary to or appropriate for the winding up of the Company’s
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business and affairs, The Company’s assets will be liquidated as promptly as is consistent with
obtaining the fair value thereof, and the proceeds therefrom, to the extent sufficient therefor, will

be applied and distributed in the following order:

(a)  Tirst, to the payment and discharge of all of the Company’s debts and
liabilities to creditors who are not Members or Affiliates of Members;

(b)  Second, to the payment and discharge of all of the Company’s debts and
liabilities to Members and their Affiliates; and

(c) The balance, if any, to the Members in accordance with their positive
Capital Account balances, after giving effect to all contributions, distributions, and
allocations for all taxable periods, including the period during which the Dissolution

Event occurs.

Any distribution to a Member pursuant to clauses 10.2(b) or (c) above will be net of any
amounts owed to the Company by such Member,

No Member will receive any additional compensation for any services performed
pursuant to this Section 10.

103 Compliance With Timing Requirements of the Regulations. In the event the
Company is “liquidated” within the meaning of Section 1.704-1(b)(2)(ii)(g) of the Regulations,
distributions will be made pursuant to this Section 10.3 to the Members who have positive
Capital Accounts in compliance with Section 1.704-1(b)2)(1)(b)(2) of the Regulations. If any
Member has a deficit balance in its Capital Account (after giving effect to all contributions,
distributions and allocations for all taxable years, including the year during which such
liquidation occurs), such Member will have no obligation to make any contribution to the capital
of the Company with respect to such deficit, and such deficit will not be considered a debt owed
to the Company or to any other Person for any purpose whatsoever. In the discretion of the
Board, a pro rata portion of the distributions that would otherwise be made to the Members
pursuant to this Section 10.3 may be:

(a)  distributed to a trust established for the benefit of the Members for the
purposes of lignidating Company assets, collecting amounts owed to the Company, and
paying any contingent or unforeseen liabilities or obligations of the Company or of the
Members arising out of or in connection with the Company. The assets of any such trust
shall be distributed to the Members from time to time, in the discretion of the Board, in
the same proportion as the amount distributed to such trust by the Company would
otherwise have been distributed to the Members pursuant to this Agreement; and/or

(b)  withheld to provide a reserve for Company liabilities (contingent or
otherwise) and to reflect the unrealized portion of any installment obligations owed to the
Company, provided that such withheld amounts shall be distributed to the Members as
soon as reasonably practicable.

10.4 Deemed Contribution and Distribution. Notwithstanding any other provision
of this Section 10, in the event the Company is liquidated within the meaning of Section
1.704-1(b)(2)(ii)(g) of the Regulations but no Dissolution Event has occurred, the Company’s
assets will not be liquidated, the Company’s liabilities will not be paid or discharged, and the

24



Company’s affairs will not be wound up. Instead, except as otherwise provided in applicable
Regulations, the Company will be deemed to have contributed all of its assets and liabilities to a
new limited liability company and immediately thereafter to have distributed the interest in such
new limited liability company to the Members in proportion to their respective interests in the

Company.

10.5 Rights of Members. Each Member will look solely to the assets of the Company
for the return of his Capital Contribution and will have no right or power to demand or receive
property other than cash from the Company. Except as otherwise specifically provided in this
Agreement, no Member will have priority over any other Member as to the return of his Capital
Contribution, distributions or allocations,

10.6  Prohibition on Withdrawal. Except as otherwise provided in Section 8 or 9 of
this Agreement, no Member is entitled to withdraw from the Company prior to the Company’s
dissolution pursuant to this Section 10. Under no circumstances, other than pursuant to the
express terms of this Agreement, will the Company be required to make any distribution pursuant
to Section 18-804 of the LLC Law prior to the Company’s dissolution pursuant to this
Section 10.

SECTION 11

MEETINGS OF MEMBERS

11.1 Meetings. Meetings of the Members, for any purpose or purposes, unless
otherwise prescribed by statute, may be called by the Board, the chief executive officer and shall
be called at the request in writing of any Member or group of Members holding at least twenty
percent (20%) of the Class A Units. A designee of the Board shall preside at all meetings of the

Members.

11.2  Place of Meetings. The Board may designate the Company’s principal place of
business or any other place that is reasonably accessible, either within or outside the State of
Delaware, as the place of meeting for any meeting of the Members. Ifno designation is made, or
if a special meeting is otherwise called, the place of meeting shall be at the Company’s principal

place of business,

11.3 Notice of Meetings. Except as provided in Section 11.4 hereof, the Board shall
deliver or cause to be delivered a notice of such meeting to each Member entitled to vote at such
meeting. Said notice shall be delivered not less than 5 days nor more than 30 days before the
date of such meeting and shall state the place, day and hour of the meeting and the purpose or
purposes for which the meeting is called.

11.4 Meeting of all Members. Ifall of the Members shall meet at any time and place,
either within or outside of the State of Delaware, and consent to or waive notice of the holding of
a meeting at such time and place, such meeting shall be valid without call or notice, and at such

meeting lawful action may be taken.

11.5 Record Date. For the purpose of determining Class A Members entitled to notice
of, or to vote at, any meeting of Members or any adjourmment thereof, or Members entitled to
receive payment of any distribution, or in order to make a determination of Members for any
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other purpose, the date on which notice of the meeting is mailed or the date on which the
resolution declaring such distribution is adopted, as the case may be, shall be the record date for
such determination of Members. When a determination of Class A Members entitled to vote at
any meeting of Members has been made as provided in this Section, such determination shall

apply to any adjournment thereof.

11.6 Quorum. Class A Members holding a majority of all Units entitled to vote on the
matters to be presented at a meeting of the Members, whether represented in person or by proxy,
shall constitute a quorum at such meeting. In the absence of a quorum at any such meeting, the
Class A Members holding at least two thirds (2/3) of the Class A Units so represented may
adjourn the meeting from time to time for a period not to exceed sixty (60) days without further
notice. However, if the adjournment is for more than sixty (60) days, or if after the adjonrnment
a new record date is fixed for the adjourned meeting, then a notice of the adjourned meeting shall
be given to each Member of record entitled to vote at the meeting, At such adjourned meeting at
which a quorum shall be present or represented, any business may be transacted which might
have been transacted at the meeting as originally noticed. The Class A Members present at a
duly organized meeting may continue to transact business until adjournment, notwithstanding the
withdrawal during such meeting of that number of Class A Units whose absence would cause less

than a quorum.

117 Manner of Acting. The affirmative vote of Class A Members holding at least a
majority of all Class A Units held by such Class A Members shall be the act of the Class A
Menmtbers, unless the vote of a greater or lesser proportion or number or separate class vote is
otherwise required by the LLC Law, the Certificate of Formation or this Agreement. For
purposes of determining which Class A Members can vote, all Class A Units shall be able to vote
on a one Unit, one vote basis; provided, however that transferees of Class A Units that are not
admitted as Class A Members shall not be entitled to vote on any matter and that the Class A
Units held by such transferees shall not count as part of the calculation of the amount of Class A
Units outstanding. The Class B Units are not entitled to vote on any matter unless otherwise

specifically required by law.

11.8 Proxies. At all meetings of the Members, a Class A Member may vote in person
or by written proxy executed by the Class A Member or by such Class A Member’s duly
authorized attorney in fact, Such proxy shall be filed with the Company before or at the time of

. the meeting. No proxy shall be valid after eight (8) months from the date of its execution, unless

otherwise provided in the proxy.

11.9 Action by Members Without a Meeting, Action required or permitted to be
taken at a meeting of the Members may be taken without a meeting if such action is approved by
the Class A Members holding a majority of the Units entitled to vote on the action, unless the
approval of a greater or lesser proportion or number or separate class approval is required, and
such approval is evidenced by one or more written consents describing the action taken, signed
by the requisite number of qualified Class A Members and delivered to the Company for
inclusion in the minutes of the Company or for filing with the Company records. Action taken
ander this Section 11.9 is effective when the requisite mumber of qualified Class A Members
have signed the consent, unless the consent specifies a different effective date. The record date
for determining Class A Members entitled to take action withont a meeting shall be the date the
first Class A Member signs a written consent. Notice of any action taken under this Section 11.9
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shall be given to each Class A Member who did not sign a written consent with respect to such
action.

11.10 Waiver of Notice. When any nofice is required to be given to any Member, a
waiver thereof in writing signed by the person entitled to such notice, whether before, at or after
the time stated therein, shall be equivalent to the giving of such notice.

SECTION 12

AMENDMENTS

12.1  Authority to Amend. Except as set forth in Section 2.1, amendments to this
Agreement shall require the approval of the holders of a majority of the Class A Units plus the
approval of the Board, provided, however, that if any amendment would adversely and materially
alter the interest of a Member in the Profits, Losses, or distributions of the Company (other than
as a result of the sale or issuance of additional Units), then such amendment shall also require the
consent of a majority (measured by Percentage Interests) of the Members who would be similarly
adversely affected by such amendment,

12.2  Notice of Amendments, Every Member shall have the right to propose
amendments to this Agreement. A copy of any amendment to be approved by the Members
pursuant to Section 12,1 hereof shall be mailed in advance to each Member.

SECTION 13

ACKNOWLEDGMENT AND NO WATVER

13.1 Acknowledgment.

(a)  Each Member hereby represents and covenants that such Member is
acquiring such Member’s Units solely for investment purposes and not with a view to the
distribution or resale thereof in any manner that violates any applicable securities laws,
Notwithstanding statements contained in other Sections of this Agreement, no Unit may
be offered or sold and no transfer of an Interest will be made either by the Company or
the Members unless: (i) such Unit is registered under the Securities Act of 1933, as
amended from time to time, and is registered under the applicable state securities laws, as
amended, or (ii) an opinion of counsel (including from in-house counsel), reasonably
satisfactory to the Board as to form, substance and counsel, is delivered to the Company
by the Member desiring to offer, sell or transfer a Unit, to the effect that no such
registration is necessary; provided that such requirement may be waived by the Board.

(b)  Each of the parties hereto and each of the substitute Members hereinafter
becoming a signatory hereto, acknowledge that each such party or substitute Member has
been advised of and hereby approves of the application of Company funds to pay all
expenses incurred in connection with the formation of the Company and admission of the
Members, including, without limitation, legal fees, regisiration fees and filing and

recording charges.
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SECTION 14

MISCELLANEOUS

14.1 Notices. All notices, requests, demands and other communications under this
Agreement must be in writing and will be deemed duly given, unless otherwise expressly
indicated to the contrary in this Agreement, (a) when personally delivered, (b) three (3) days after
having been deposited in the United States mail, cestified or registered, return receipt requested,
postage prepaid, (c) one (1) business day after having been dispatched by a nationally recognized
overnight courier service, addressed to the parties or their permitted assigns with an
acknowledgment of receipt requested at the following addresses, or (d) vpon receipt of
confirmation of a telephonic facsimile transmission:

(a)  If to the Company, to the Company at the address set forth in Section 1.4
hereof, and

(b)  Ifto a Member, to the address set forth on Exhibit A to this Agreement,
Any Person may from time to time specify a different address by written notice to the Company.

14.2 Binding Effect. Except as otherwise provided in this Agreement, every covenant,
term, and provision of this Agreement will be binding upon and inure to the benefit of the
Members and their respective heirs, legatees, legal representatives, successors, transferees and

permitted assigns.

143 Construction. Every covenant, term and provision of this Agreement will be
construed simply according to its fair meaning and not strictly for or against any Member.

144 Waiver of Appraisal. Notwithstanding any provision which may be contained in
the Last Will and Testament of a deceased Member, there shall be no inventory and appraisement
of the Company assets or a sale of a deceased Member’s Interest therein-as a result of the death
of a Member, and the Interest of a deceased Member shall be settled and disposed of exclusively
in accordance with the terms of this Agreement.

14.5 Entire Apreement, This Agreement, together with the Certificate of Formation,
as each of the foregoing may be amended in writing from time to time, and any Restricted Unit
Awards (the “Organizational Documents™), contains the entire understanding among the parties
and supersedes any prior understandings and agreements among them respecting the subject
matter of this Agreement. There are no representations, agreements, arrangements or
undertakings, oral or written, between or among the parties hersto relating to the subject matter
of this Agreement which are not fully expressed in the Organizational Documents.

14.6 Headings. Section and other headings contained in this Agreement are for
reference purposes only and are not intended to describe, interpret, define or Hmit the scope or
extent of this Agreement or any provision hereof.

147 Severability. Every provision of this Agreement is intended to be severable. If
any term or provision hereof is invalid for any reason whatsoever, such illegality or invalidity
will not affect the validity or legality of the remainder of this Agreement.
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14.8 Incorporation by Reference, FEvery appendix, exhibit, schedule, and other
document attached to this Agreement and referred to herein is hereby incorporated into this

Agreement by reference.

14.9 Further Action. Each Member agrees to perform all further acts and execute,
acknowledge, and deliver any documents which may be reasonably necessary to camry out the
provisions of this Agreement.

14.10 Variation of Pronouns. All pronouns and any variations will be deemed to refer
to masculine, feminine, or neuter, singular or plural, as the identity of the Person or Persons may

-require.

14.11 Governing Law, Consent to Jurisdiction and Service of Process. The
Company, the Board, and each officer and Member irrevocably (a) agrees that this Agreement
shall be governed by the laws of the State of Delaware, (b) consents to the jurisdiction of the state
and Federal courts located in the State of Ohio sitting in Franklin County and State of Ohio,
(c) agrees that any action, suit or proceeding by or among the Company, Board, officers or
Members (or any of them) shall be brought exclusively in a court in the State of Ohio sifting in
Franklin County and State of Ohio, (d) waives any objection which he may now or hereafter have
to the choice of forum whether on personal jurisdiction, venue, forum non conveniens or on any
other ground, (e) consents to the service of process outside of the territorial jurisdiction of said
courts by mailing copies thereof by registered or certified United States mail, postage prepaid, to
such Person’s last known address as shown in the records of the Company with the same effect as
if such Person was a resident of the State of Ohio and had been lawfully served in such state, and
(f) agrees that final judgment against him in any such action or proceeding shall be conclusive
and may be enforced in any other jurisdiction within or outside the State of Ohio by suit on the
judgment, a certified or exemplified copy of which shall be conclusive evidence of the fact and
the amount of such judgment. Nothing in this Agreement shall affect the right to service of
process in any other manner pexmitted by law.

14.12 Specific Performance. The parties acknowledge that it is impossible to measure,
in money, the damages that would accrue to a party or to the personal representative of a
decedent from a failure of a party to perform any of the obligations under this Agreement.
Therefore, if any party or the personal representative or executor of any party enters into any
action or proceeding to enforce the provisions of this Agreement, any Person (including the
Company) against whom the action or proceeding is brought waives the claim or defense that the
moving party or representative has or shall have an adequate remedy at law, and the Person shall
not urge in the action or proceeding the claim or defense that an adequate remedy at law exists.

14.13 Counterpart Execution. This Agreement may be executed in any number of
counterparts with the same effect as if all of the Members had signed the same document. All
counterparts will be construed together and will constitute one agreement.

14,14 Yndividnal Members; Community Property. Each individual Member or
transferee required to become a party hereto whose Interests now are or become “community
property”, shall at the later of the date of this Agreement or the time when his or her spouse first
has a “community property” interest in any of such Interests, cause such spouse to execute a
counterpart of this Agreement and any amendment hereto executed by such Member, or another
writing in form and substance satisfactory to the Company, subjecting such spouse and the
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spouse’s “‘community property” interest in such Interest to the applicable provisions of this
Agreement and such amendment. No spouse executing this Agreement or any such writing
solely by reason of his or her “community property” interest in Interests and the immediately
preceding sentence, shall be considered to be a Member for any purposes whatsoever.
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IN WITNESS WHEREOF, the parties have entered into this Limited Liability Company
Agreement of First Source Electrical, LLC as of the date first above written,

MEMBERS:

FIRST SOURCE ACQUISITION COMPANY, LLC DATED:

By MM%MJM | (Qar‘ob,er / , 2008

/Acs/p ¢ (o

WM ' Octoberi , 2008
w Lﬁvﬁﬂm&/ October | , 2008

31



IN WITNESS WHEREOF, the parties have entered into this Limited Liability Company
Agreement of First Source Electrical, LLC as of the date first above written.

MEMBERS:

FIRST SOURCE ACQUISITION COMPANY, LLC DATED:

By: /\/\ wAorld D MAA_A ﬂé’ﬂ/@é(frf / , 2008
Its: OordA
, 2008
, 2008
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EXHIBIT A

MEMBERS’ NAMES, ADDRESSES,
CAPITAL CONTRIBUTIONS, NUMBER AND CLASS
OF UNITS AND SHARING PERCENTAGES*

Names and Addresses Capifal Number Percentage
of Members ’ Contributions of Units* Interest
First Source Acquisition Company, LLC ~ $6+ 804,141 852 91.55%

2027 North Street
Granville, Ohio 43023

[Management Investors] ¢ 625,000 78 8.41 o
TOTAL $7,429,141 930 100%

*A total of 70 additional Class B Units will be allocated to Employee Members,

Management Investors

Mark Jenson $ 325,000 41 4.37%
rhil DelLoache $ 200,000 25 2.69%
Irma Azuara $ 100,000 12 1.35%

TOTAL $ 625,000 78 8.41

Class

Class A

Class A




EXHIBIT A

MEMBERS’ NAMES, ADDRESSES,
CAPITAL CONTRIBUTIONS, NUMBER AND CLASS
OF UNITS AND SHARING PERCENTAGES*

Names and Addresses Capital Number Percentage

of Members Contributions of Units* Interest

First Source Acquisition Company, LLC ~ § %

2027 North Street

Granville, Ohio 43023

[Management Investors] $ %
TOTAL 6,600,00 930 100%

*A total of 70 additional Class B Units will be allocated to Employee Members.

@
prd
2>
1]
t

Class A

Class A
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APPENDIX A

TAX MATTERS

1.1  Definitions. Capitalized terms not otherwise defined herein shall have the
respective meanings ascribed to them in Appendix B of the Agreement,

1.2 Profits and Losses.

(a)  After giving effect to the special and curative allocations set forth in Sections 1.3
and 1.4 of this Appendix A, Profits or Losses, other than Profits or Losses from a Sale Event, for
any taxable year (or portion thereof) shall be allocated among the Members in the following

order and priority:

6)) First, to the Class A Members (in proportion to their Unpaid
Preferred Returns) until the Unpaid Preferred Return of such Class A Members
has been reduced to zero;

()  Second, to the Class A Members (in proportion to their Unreturned
Capital Contributions) until the Unreturned Capital Contributions of such Class A
Members has been reduced to zero;

@(iii)  Thereafter, to the Class A Members in proportion to their Class A
Percentage.

(b)  After giving effect to the special and curative allocations set forth in Sections 1.3
and 1.4 of this Appendix A, Profits or Losses from a Sale Event shall be allocated among the
Members in the following order and priority:

@ First, to the Class A Members, in proportion to their Unpaid
Preferred Return until each Class A Member has a positive balance in its capital
. account equal to its Unpaid Preferred Return;

(i)  Second, to the Class A Members (in proportion to their Unreturned
Capital Contributions) until each Class A Member has a positive balance in its
Adjusted Capital Account equal to the sum of ifs Unreturned Capital
Contributions and its Unpaid Preferred Return;

(iii)  Thereafter, to the Members in such amounts as are necessary to
cause the positive balance in each Member's Adjusted Capital Account to equal,
to the greatest extent possible, the amount that would be distributed to each
Member were the Company to dissolve and terminate at the end of the taxable
year in question, assuming for this purpose that the Company's assets are
liquidated for their Gross Asset Value and that the proceeds of such liquidation
are distributed to the Members in accordance with Section 5.1(b) of the

Agreement,
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1.3 Special Allocations, The following special allocations will be made in the
following order:

(a) Minimum Gain Chargeback, Notwithstanding any other provision of
this Appendix A and subject to the exceptions set forth in Sections 1.704-2(£)(2),(3),(4)
and (5) of the Regulations, if there is a net decrease in Company Minimum Gain during
any fiscal year, each Member will be specially allocated items of Company income and
gain for such year (and, if necessary, subsequent years) in an amount equal to the portion
of such Member’s share of the net decrease in Company Minimum Gain, determined in
accordance with Section 1.704-2(g) of the Regulations. Allocations pursuant to the
previous sentence will be made in proportion to the respective amounts required to be
allocated to each Member pursuant thereto. The items to be so allocated will be
determined in accordance with Section 1.704-2(f) of the Regulations. This Section 1.3(2)
is intended to comply with the minimum gain chargeback requirement in such Section of
the Regulations and will be interpreted consistently therewith.

(b)  Partner Minimum Gain Chargeback. Notwithstanding any other
provision of this Appendix A except Section 1.3(2) and subject to the exception in

Section 1.704-2()(4) of the Regulations, if there is a net decrease in Partner Minimum
Gain atfributable to Partner Nonrecourse Debt during any Company fiscal year, each
Member who has a share of the Partner Minimum Gain aftributable to such Partner
Nonrecourse Debt, determined in accordance with Section 1.704-2(1)(5), will be specially
allocated items of Company income and gain for such year (and, if necessary, subsequent
years) in an amount equal to the portion of such Member’s share of the net decrease in
Partner Minimum Gain attributable to such Partner Nonrecourse Debt, determined in
accordance with Section 1.704-2(1)(5) of the Regulations. Allocations pursuant to the
previous sentence will be made in proportion to the respective amounts required to be
allocated to each Member pursuant thereto. The items to be so allocated will be
determined in accordance with Section 1.704-2(1)(4) of the Regulations. This Section
1.3(b) is intended to comply with the minimum gain chargeback requirement in such
Section of the Regulations and will be interpreted consistently therewith,

(0) Qualified Income Offset. In the event any Member unexpectedly
receives any adjustments, allocations or distributions described in Section 1.704-
1(0)(2)(i)(d)(4), 1.704-1(b)(2)(D)()(S), or 1.704-1(b)(2)(ii)(d)(6) of the Regulations,
items of Company income and gain will be specially allocated to each such Member in an
amount and manner sufficient to eliminate, to the extent required by the Regulations, the
deficit balance in such Member’s Adjusted Capital Account as quickly as possible,
provided that an allocation pursuant to this Section 1.3(c) will be made only if and to the
extent that such Member would have a deficit balance in its Adjusted Capital Account
after all other allocations provided for in this Section 1.3 have been tentatively made as if

this Section 1.3(c) were not in this Appendix A.

()] Gross Income Allocation, In the event any Member has a deficit balance
in its Adjusted Capital Account at the end of any fiscal year, each such Member will be
specially allocated items of Company income and gain in the amount of such excess as
quickly as possible, provided that an allocation pursuant to this Section 1.3(d) will be
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made only if and to the extent that such Member would have a deficit balance in its
Adjusted Capital Account after all other allocations provided for in this Section 1.3 have
been made as if Section 1.3(c) hereof and this Section 1.3(d) were not in this

Appendix A.

(¢)  Nomrecourse Deductions. Nonrecourse Deductions for any fiscal year or
other period will be specially allocated among the Members in accordance with their then
Class A Percentage Interests.

® Partner Nonrecourse Deductions. Any Partner Nonrecourse Deductions
for any fiscal year or other period will be specially allocated to the Member who bears
the economic risk of loss with respect to the Partner Nonrecourse Debt to which such
Partner Nonrecourse Deductions are attributable in accordance with Section 1.704-2(i) of

the Regulations.

(g)  Section 754 Adjustments. To the extent the adjusted tax basis of any
Company asset pursuant to Code Section 734(b) or Code Section 743(b) is required,
pursuant to Section 1.704-1(b)(2)(iv)(m) of the Regulations, to be taken into account in
determining Capital Accounts, the amount of such adjustment to the Capital Accounts
will be treated as an item of gain (if the adjustment increases the basis of the asset) or loss
(if the adjustment decreases such basis) and such gain or loss will be specially allocated
to the Members in a manner consistent with the manner in which their Capital Accounts
are required to be adjusted pursuant to such Section of the Regulations.

(h)  Imputed Interest Income. Any interest income imputed to the Company
by reason of characterization of any payment of taxes by the Company as an interest-free
loan to a Member pursuant to Section 5.3 of the Agreement shall be specially allocated to
the Member who is treated as having received such interest-free loan.

1.4 Curative Allocations.

() The ‘“Regulatory Allocations” consist of the “Basic Regulatory
Allocations,” as defined in Section 1.4(b) hereof, the ‘“Nonrecourse Regulatory
Allocations,” as defined in Section 1.4(c) hereof, and the “Partner Nonrecourse
Regulatory Allocations,” as defined in Section 1.4(d) hereof.

(b) The “Basic Regulatory Allocations” consist of all allocations pursuant to
Sections 1.3(c), 1.3(d) and 1.3(g) hereof and the last sentence of Section 1.2 hereof.
Notwithstanding any other provision of this Appendix A, other than the Regulatory
Allocations, the Basic Regulatory Allocations will be taken into account in allocating
items of income, gain, loss, and deduction among the Members so that, to the extent
possible, the net amount of such allocations of other items and the Basic Regulatory
Allocations to each Member will be equal to the net amount that would have been
allocated to each such Member if the Basic Regulatory Aflocations had not occurred. For
purposes of applying the foregoing sentence, allocations pursuant to this Section 1.4(b)
will only be made with respect to allocations pursuant to Sections 1.3(c), 1.3(d) or 1.3(g)
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hereof to the extent the Board reasonably determines that such allocations will otherwise
be inconsistent with the economic agreement among the parties to the Agreement.

(c)  The “Nonrecourse Regulatory Allocations” consist of all allocations
pursuant to Sections 1.3(a) and 1.3(e) hereof. Notwithstanding any other provision of
this Appendix A, other than the Regulatory Allocations, the Nonrecourse Regulatory
Allocations will be taken into account in allocating items of income, gain, loss, and
deduction among the Members so that, to the extent possible, the net amount of such
allocations of other items and the Nonrecourse Regulatory Allocations to each Member
will be equal to the net amount that would have been allocated to each such Member if
the Nonrecourse Regulatory Allocations had not occurred. For purposes of applying the
foregoing sentence (i) no allocations pursuant to this Section 1.4(c) will be made prior to
the fiscal year during which there is a net decrease in Company Minimum Gain, and then
only to the extent necessary to avoid any potential economic distortions caused by such
net decrease in Company Minimum Gain, and (ii) allocations pursuant to this
Section 1.4(c) will be deferred with respect to allocations pursuant to Section 1.3(e)
hereof fo the extent the Board reasonably determines that such allocations are likely to be
offset by subsequent allocations pursuant to Section 1.3(a) hereof.

(d)  The “Partner Nomrecourse Regulatory Allocations” consist of all
allocations pursuant to Sections 1.3(b) and 1.3(f) hereof. Notwithstanding any other
provision of this Appendix A, other than the Regulatory Allocations, the Partner
Nonrecourse Regulatory Allocations will be taken into account in allocating items of
income, gain, loss and deduction among the Members so that, to the extent possible, the
net amount of such allocations of other items and the Partner Nonrecourse Regulatory
Allocations to each Member will be equal to the net amount that would have been
allocated to each such Member if the Partner Nonrecourse Regulatory Allocations had
not accurred. For purposes of applying the foregoing sentence (i) no allocations pursuant
to this Section 1.4(d) will be made with respect to allocations pursuant to Section 1.3()
relating to a particular Partner Nonrecourse Debt prior to the fiscal year during which
there is a net decrease in Partner Minimum Gain attributable to such Partner Nonrecourse
Debt, and then only to the extent necessary to avoid any potential economic distortions
caused by such net decrease in Partner Minimum Gain, and (ii) allocations pursuant to
this Section 1.4(d) will be deferred with respect to allocations pursuant to Section 1.3(f)
hereof relating to a particular Partner Nonrecourse Debt to the extent the Board
reasonably determines that such allocations are likely to be offset by subsequent
allocations pursuant to Section 1.3(b) hereof.

(6)  The Board will have reasonable discretion, with respect to each taxable
year, to (i) apply the provisions of Sections 1.4(b), 1.4(c), and 1.4(d) hereof in whatever
order is likely to minimize the economic distortions that might otherwise result from the
Regulatory Allocations, (ii) divide all allocations pursuant to Sections 1.4(b), 1.4(c), and
1.4(d) hereof among the Members in a manner that is likely to minimize such economic
distortions and (iii) make any other allocations necessary to propetly reflect the interests
of the Members in the Company (within the meaning of Regulations Section 1.704-

1(®)3))-
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1.5 Other Allocation Rules.

(a)  For purposes of determining the Profits, Losses, or any other items
allocable to any period of time, Profits, Losses, and any such other items will be
determined on a daily, monthly, or other basis, as determined by the Board using any
permissible method under Code Section 706 and the Regulations thereunder,

(b)  Except as otherwise provided in this Appendix A, all items of Company
income, gain, loss, deduction, and any other allocations (including allocations of credits)
not otherwise provided for will be divided among the Members in the same proportions
as they share Profits or Losses, as the case may be, for the year.

(¢)  The Members are aware of the income tax consequences of the allocations
made by this Appendix A and hereby agree to be bound by the provisions of this
Appendix A in reporting their shares of Company income and loss for income tax
purposes.

(d)  To the extent permitted by Sections 1.704-2(h) and 1.704-2(i)(6) of the
Regulations, the Board will endeavor to treat distributions of Distributable Cash as
having been made from the proceeds of a Nonrecourse Liability ot a Pariner Nonrecourse
Debt only to the extent that such distributions would cause or increase an Adjusted
Capital Account deficit for any Member.

(e)  Upon the exercise of any option or warrant (an “option”) to acquire Units,
the Board shall make other allocations or effect a shift of Capital Account balances of the
Members as the Board, in its sole discretion, shall determine to be necessary in order to
properly reflect the interests of any option holder in the Company and to preserve the
value of such option holder’s option (i.e., by preserving the option holder’s ability to
realize the appreciation in value of a Unit over the option price applicable to his option).
Any allocations or Capital Account shifts determined by the Board to be necessary under
the immediately preceding sentence shall be made over such period as the Board
determines to be reasonable. To the extent applicable, any such adjustments or
allocations shall be made in a manner consistent with any applicable proposed, temporary
or final Regulations promulgated under Code Sections 704 or 721 or other applicable law
then in effect with respect to partnership convertible obligations or options, Except as
otherwise provided in any temporary or final Regulations under Code Sections 83, 704 or
721 or other applicable law if, in connection with the exercise of an option to acquire
Units granted to an employee or consultant of the Company for services rendered to the
Company, the Board determines that it is necessary to effect a Capital Account shift in
order to properly reflect the interest of the person (the “optionholder”) exercising the
option in the Company, then the following shall occur: (A) the Company shall be deemed
to have distributed an amount of cash to the optionholder equal to the amount of the
Capital Account balances of the other Members that are shifted to the optionholder, and
(B) the optionholder shall be deemed to have contributed such amount to the capital of

the Company,
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1.6 Tax Allocations. Code Section 704(c).

(a)  In accordance with Code Section 704(c) and the Regulations thereunder,
income, gain, loss, and deduction with respect to any property contributed to the capital
of the Company will, solely for tax purposes, be allocated among the Members so as to
take account of any variation between the adjusted basis of such property to the Company
for federal income tax purposes and its initial Gross Asset Value.

(b) In the event the Gross Asset Value of any Company asset is adjusted,
subsequent allocations of income, gain, loss, and deduction with respect to such asset will
take account of any variation between the adjusted basis of such asset for federal income
tax purposes and its Gross Asset Value in the same manner as under Code Section 704(c)
and the Regulations thereunder.

(c)  Any elections or other decisions relating to such allocations will be made
by the Board in any manner that reasonably reflects the purpose and intention of this
Agreement. Allocations pursuant to this Section 1.6 are solely for purposes of federal,
state, and local taxes and will not affect, or in any way be taken into account in
computing any Member’s Capital Account or share of Profits, Losses, other items or
distributions pursuant to any provision of this Agreement.
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APPENDIX B
DEFINITIONS

“Additional Member” means any Person admitted as a Member pursuant to Section 2.3
hereof.

“Adjusted Capital Account” means, with respect to any Member, the balance, if any, in
such Member’s Capital Account as of the end of the relevant fiscal year, after giving effect to the
following adjustments:

@ Credit to such Capital Account any amounts which such Member is
obligated to restore pursuant to any provision of this Agreement or is deemed to be
obligated to restore pursuant to the penultimate sentences of Sections 1.704-2(g)(1) and
1.704-2(1)(5) of the Regulations; and

(i)  Debit to such Capital Account the items described in Sections 1.704-1
(b)(2)(i)(d)(4), 1.704-1(b)(2)(i1)(d)(5), and 1.704-1(b)(2)(ii)(d)(6) of the Regulations,

The foregoing definition of Adjusted Capital Account is intended to comply with the provisions
of Section 1.704-1(b)(2)(i1)(d) of the Regulations and will be interpreted consistently therewith.

“Affiliate” means, with respect to any Person: (i) any Person directly or indirectly
controlling, controlled by or under common control with such Person; (ii) any person owning or
controlling 10% or more of the outstanding voting securities of such Person; (iii) any officer,
director, manager, trustee or general partner of such Person; or (iv) any Person who is an officer,
director, manager, trustee or general partner or holder of ten percent (10%) or more of the voting
securities of any Person described in clauses (i) through (ii).

“Agreement” means this Agreement, as originally executed and as amended from time to
time. Terms such as “hereof,” “hereto,” “hereby,” “hereunder” and “herein” refer to this
Agreement as a whole, unless the context otherwise requires.

“Azunara® means Irma Azuara.

“Bankruptey” means (i) the entry of a decree or order for relief against the Member by a
court of competent jurisdiction in any involuntary case brought against the Member under any
bankruptcy, insolvency or other similar law (“Debtor Relief Laws”) generally affecting the rights
of creditors and relief of debtors now or hereafter in effect, (ii) the appointment of a receiver,
liquidator, assignee, custodian, trustee, sequestrator or other similar agent under applicable
Debtor Relief Laws for the Member or for any substantial part of its assets or property, (iii) the
ordering of the winding up or liquidation of the Member’s affairs, (iv) the filing of the petition in
any such involuntary bankruptcy case, which petition remains undismissed for a period of 180
days or which is not dismissed or suspended pursuant to Section 305 of the United States
Bankruptcy Code (or any corresponding provision of any future United States bankruptcy law),
(v) the commencement by the Member of a voluntary case under any applicable Debtor Relief
Law now or hereafter in effect, (vi) the consent by the Member to the entry of an order for relief
in an involuntary case under any such law or to the appointment of or the taking of possession by
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a receiver, liquidator, assignee, trustee, custodian, sequestrator or other similar agent under any
applicable Debtor Relief Law for the Member or for any substantial part of its assets or property,
or (vii) the making by a Member of any general assignment for the benefit of its creditors.

“Board” means the Board of Managers.

“Capital Account” means, with respect to any Member, the Capital Account maintained
for such Member in accordance with the following provisions:

@ To each Member’s Capital Account there will be credited such Member’s
Capital Contributions, such Member’s distributive share of Profits and any items in the
nature of income or gain which are specially allocated pursuant to Section 1.3 or Section
1.4 of Appendix A to this Agreement, and the amount of any Company liabilities
assumed by such Member or which are secured by assets distributed to such Member.

(i)  To each Member’s Capital Account there will be debited the amount of
cash and the Gross Asset Value of any assets distributed to such Member pursuant to any
provision of this Agreement, such Member’s distributive share of Losses and any items in
the nature of expenses or losses which are specially allocated pursuant to Section 1.3 or
Section 1.4 of Appendix A to this Agreement, and the amount of any liabilities of such
Member assumed by the Company or which are secured by any property contributed by
such Member to the Company.

(iii) In the event all or a portion of an Interest is transferred in accordance with
the terms of this Agreement, the transferee will succeed to the Capital Account of the
transferor to the extent it relates to the transferred Interest.

(iv)  In determining the amount of any liability for purposes of clauses (i) and
(ii) above, there will be taken into account Code Section 752(c) and any other applicable
provisions of the Code and Regulations.

The foregoing provisions and the other provisions of this Agreement relating to the maintenance
of Capital Accounts are intended to comply with Regulations Section 1.704-1(b), and will be
interpreted and applied by the Board in a manner consistent with such Regulations. In the event
the Board determines that it is prudent to modify the manner in which the Capital Accounts, or
any debits or credits thereto (including, without limitation, debits or credits relating to liabilities
which are secured by contributed or distributed assets or which are assumed by the Company or
Members) are computed in order to comply with such Regulations, the Board may make such
modification, provided that it is not likely to have a material effect on the amounts distributable
to any Person pursuant to Section 10 of the Agreement upon the dissolution of the Company.
The Board also will (i) make any adjustments that are necessary or appropriate to maintain
equality .between the Capital Accounts of the Members and the amount of the Company’s
balance sheet, as computed for book purposes, in accordance with Regulations Section 1.704-
1(b)(2)(iv)(q), and (ii) make any appropriate modifications in the event unanticipated events
might otherwise cause the Agreement or Appendix A to the Agreement not to comply with
Regulations Section 1.704-1(b).
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“Capital Contributions” means, with respect to any Member, the amount of money and
the initial Gross Asset Value of any assets (other than money) contributed to the Company with
respect to the Interest held by such Person.

“Cause” shall mean, except as otherwise defined in an employment agreement between
the Company and an Employee Member, the termination of the Employee Member’s
employment as a result of any of the following events: (i) the Employee Member’s breach of
any of the provisions of any confidentiality and non-compete agreement or any written
employment agresment or Restricted Unit Award with the Company or its Subsidiaries; (ii) the
Employee Member’s breach of any of his fiduciary duties to the Company and its Subsidiaries;
(iii) the Employee Member’s commission of a felony, act of fraud, embezzlement or theft;

' (iv) the Employee Member’s failure to follow or comply with the rules and policies of the
Company and its Subsidiaries; or (v) an intentional disregard by Employee of a material lawful
directive given to Employee by the Board or by a designee of the Board.

“Class A Member” means any Member holding Class A Units and any transferee of a
Class A Member with respect to one or more Class A Units who is admitted to the Company as a
substitute Class A Member pursnant to the terms of this Agreement. Solely for purposes of the
allocation, distribution and transfer provisions of Appendix A and Sections 4, 5, 8, and 10 of the
Agreement (and any definitions related thereto), a Class A Member shall be deemed to include
an assignee or transferee of a Class A Member with respect to one or more Class A Units who
has not been admitted to the Company as a Class A Member pursuant to the terms of this
Agreement. “Class A Members” means all such persons.

“Class A Percentage’ means with respect to any Class A Member, the amount expressed
as a percentage that the number of Class A Units owned by such Class A Member at any given
time as set forth in Exhibit A hereto bears to the total number of Class A Units owned by all
Class A Members as of such date, as set forth on Exhibit A.

“Class A Unif’ means ay Unit held by a Member and designated as a Class A Unit on
Exhibit A to this Agreement. .

“Class B Member” means any Member holding Class B Units and any transferee ofa
Class B Member with respect to one or more Class B Units executing this Agreement as a
Class B Member, and any transferee of a Class B Member who is admitted to the Company as a
substitute Class B Member pursuant to the terms of this Agreement. Solely for purposes of the
allocation, distribution and transfer provisions of Appendix A and Sections 4, 5, 8 and 10 of the
Agreement (and any definitions related thereto), a Class B Member shall be deemed to include
an assignee or transferee of a Class B Member with respect to one or more Class B Units who
has not been admitted to the Company as a Class B Member pursuant to the terms of this
Agreement. “Class B Members” means all such Persons.

“Class B Unit” means any Unit held by a Class B Member and designated as a Class B
Unit on BExhibit A to this Agreement,

“Code” means the Internal Revenue Code of 1986, as amended from time to time (or any
corresponding provisions of succeeding law).
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“Commencement Date” has the meaning set forth in Section 1.1,
“Company” means First Source Electrical, LLC.

“Company Minimum Gain” has the meaning set forth for “partnership minimum gain”
in Section 1.704-2(b)(2) of the Regulations.

“Covered Person” means (i) the Managers, the Tax Matters Member, or a liquidating
trustee, in each case in his or its capacity as such; (i) an officer of the Company; (ii1) any officer
of the Company serving as an officer, director, shareholder, partner, member, employee,
representative or agent of another Person at the request of the Board; (iv)in the Board’s
discretion, any employee of the Company that is not an officer.

“deLoache” means Philip deLoache,

“Depreciation” means, for each fiscal year or other period, an amount equal to the
depreciation, amortization, or other cost recovery deduction allowable with respect to an asset
for such year or other period, except that if the Gross Asset Value of an asset differs from its
adjusted basis for federal income tax purposes as of the beginning of such year or other period,
Depreciation will be an amount which bears the same ratio to such beginning Gross Asset Value
as the federal income tax depreciation, amortization, or other cost recovery deduction for such
year or other period bears to such beginning adjusted tax basis; provided, however, that if the
federal income tax depreciation, amortization, or other cost recovery deduction for such year is
zero, Depreciation will be determined with reference to such beginning Gross Asset Value using
any reasonable method selected by the Board.

“Employee Member” means any Member who is, or was at any time, an employee of
the Company or any of the Company’s Subsidiaries.

“Gross Asset Value” means, with respect to any asset, the asset’s adjusted basis for-

federal income tax purposes except as follows:

@ The initial Gross Asset Value of any asset contributed by a Member to the
Company will be the gross fair market value of such asset, as determined by the Board;

(1)  The Gross Asset Values of all Company assets will be adjusted to equal
their respective gross fair market values, as determined by the Board, as of the following
times: (a) the acquisition of an additional interest in the Company by any new or existing
Member in exchange for more than a de minimis Capital Contribution; (b) the distribution
by the Company to a Member of more than a de minimis amount of assets as
consideration for an interest in the Company; and (c) the liguidation of the Company
within the meaning of Regulations Section 1.704-1(b)(2)(ii)(2); provided, however, that
adjustments pursuant to clauses (a) and (b) above will be made only if the Board
reasonably determines that such adjustments are necessary to reflect the relative
economic interests of the Members in the Company;

B-4 of B-8



(i)  The Gross Asset Value of any Company asset distributed to any Member
will be the gross fair market value of such asset as determined by the Board as of the date
of distribution; and

(iv) The Gross Asset Values of Company assets will be increased (or
decreased) to reflect any adjustments to the adjusted basis of such assets pursuant to Code
Section 734(b) or Code Section 743(b), but only to the extent that such adjustments are
taken into account in determining Capital Accounts pursuant to Regulations Section
1.704-1(b)(2)(iv)(m) and Section 1.3(g) hereof: provided, however, that Gross Asset
Values will not be adjusted pursuant to this clause (iv) to the extent the Board determines
that an adjustment pursuant to clause (ii) above is necessary or appropriate in connection
with a fransaction that would otherwise result in an adjustment pursuant to this clause

@iv).

If the Gross Asset Value of an asset has been determined or adjusted pursuant to clauses @, @),
or (iv) above, such Gross Asset Value will thereafter be adjusted by the Depreciation taken into
account with respect to such asset for purposes of computing Profits and Losses.

“Imterest” means a Member’s entire ownership interest in the Company represented by
one or mote Units, including any and all benefits to which the holder of such an Interest may be
entitled as provided in this Agreement, together with all obligations of such Person to comply
with the terms and provisions of this Agreement,

“LLC Law” has the meaning set forth in the preamble,

“Manager” means a member of the Board, “Manragers” means all such members of the
Board.

“Member” means any Person who (i) is referred to as such in the first paragraph of this
Agreement or has become a Member pursuant to the terms of this Agreement, and (ii) has not
ceased to be a Member pursuant to the terms of this Agreement. Solely for purposes of the
allocation, distribution and transfer provisions of Appendix A and Sections 4,5, 8 and 10 of the
Agreement (and any definitions relating thereto), a Member shall also be deemed to include an
assignee or transferee of a Unit who has not been admitted to the Company as a Member,
“Members” means all such Persons.

“Net Cash from Operations” means the gross cash from Company operations,
including, without limitation, opetating income, fees, interest, and other income attributable to
the Company’s business, less the portion thereof used to pay or establish reserves for all
Company expenses, payments, capital improvements, replacements and contingencies, all as
determined by the Board in its sole discretion; provided, however, Net Cash from Operations
shall not be reduced by depreciation, amortization, cost recovery deductions, or similar non-cash

allowances.

“Nonrecourse Deductions” has the meaning set forth in Section 1,704 2(b)(1) of the
Regulations. The amount of Nonrecourse Deductions for any fiscal year equals the excess, if
any, of the net increase, if any, in the amount of Company Minimum Gain during that fiscal year
over the aggregate amount of any distributions during that fiscal year of proceeds of a

B-5 of B-8



Nonrecourse Liability that are allocable to an increase in Company Minimum Gain, determined
according to the provisions of Sections 1,704-2(c) and (d) of the Regulations.

“Nonrecourse Liability” has the meaning set forth in Section 1.704-2(b)(3) of the
Regulations,

“Offered Interest” has the meaning set forth in Section 8.4(a)(3).

“Other Property” means net cash or property arising from the sale, exchange or other
disposition of all or substantially all of the Company’s assets or from a series of sales, exchanges
or other dispositions that collectively result in the sale, exchange or other disposition of all or
substantially all of the Company’s assets that is available to be distributed to Members in their

capacity as such.

“Partner Minimum Gain” means an amount, with respect to each Partner Nonrecourse
Debt, equal to the Company Minimum Gain that would result if such Partner Nonrecourse Debt
were treated as a Nonrecourse Liability, determined in accordance with Section 1.704-2(i)(3) of

the Regulations,

“Partner Nonrecourse Debt” has the meaning set forth in Section 1.704-2(b)(4) of the
Regulations,

“Partner Nonrecourse Deductions” has the meaning set forth in Section 1.704-2(1)(2)
of the Regulations. The amount of Partner Nonrecourse Deductions with respect to a Partner
Nontecourse Debt for any fiscal year equals the excess, if any, of the net increase, if any, in the
amount of Partner Minimum Gain attributable to such Partner Nonrecourse Debt during that
fiscal year over the aggregate amount of any distributions during that fiscal year to the Member
that bears the economic risk of loss for such Partner Nonrecourse Debt to the extent such
distributions are from the proceeds of such Partner Nonrecourse Debt and are allocable to an
increase in Partner Minimum Gain attributed to such Pariner Nonrecourse Debt, determined in
accordance with Sections 1.704-2(1)(2) and (3) of the Regulations.

“Percentage Interests” means, with respect to any Member, the amount, expressed as a
percentage, that the number of Units owned by such Member at any given time as set forth in
Exhibit A hereto bears to the total number of Units owned by all Members as of such date, as set

forth on Exhibit A.

“Permitted Transferee” means any Person who receives Units from a Member pursuant
to a Permitted Transfer in accordance with Sections 8.2 and 8.3.

“Person” means any individual, partnership, corporation, trust, limited liability company,
or other entity.

“Preferred Return” means, with respect to each Class A Member, an amount equal to
an annual seven percent (7%) cumulative non-compounding return, determined on the basis of
the actual number of days for which such Preferred Return is being determined on such Class A
Member’s average daily Unreturned Capital Contributions with respect to the Class A Units
commencing on the date such Class A Units were issued through the date of calculation.
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“Profits” or “Losses” mean, for each fiscal year or other period, an amount equal to the
Company’s taxable income or loss for such year or period, determined in accordance with Code
Section 703(a) (for this purpose, all items of income, gain, loss, or deduction required to be
stated separately pursuant to Code Section 703(a)(1) will be included in taxable income or loss),
with the following adjustments:

@) Any income of the Company that is exempt from federal income tax and
not otherwise taken into account in computing Profits and Losses will be added to such
taxable income or loss;

(i)  Any expenditures of the Company described in Code Section 705 @@)B)
or treated as Code Section 705(a)(2)(B) expenditures pursuant to Regulations Section
1.704-1(b)(2)(iv)(1), and not otherwise taken into account in computing Profits or Losses,
will be subtracted from such taxable income or loss;

(iii)  In the event the Gross Asset Value of any Company asset is adjusted, the
amount of such adjustment will be taken into account as gain or loss from the disposition
of such asset for purposes of computing Profits or Losses;

(iv)  Gain or loss resulting from any disposition of assets with respect to which
gain or loss is recognized for federal income tax purposes will be computed by reference
to the Gross Asset Value of the assets disposed of, notwithstanding that the adjusted tax
basis of such asset differs from its Gross Asset Value;

(v) In liew of the depreciation, amortization and other cost recovery
deductions taken into account in computing taxable income or loss, there will be taken
into account Depreciation for such fiscal year or other period; and

(vi)  Notwithstanding any other provision of this definition, any items which
are specially allocated pursuant to Section 1.3 or 1.4 of Appendix A of this Agreement
will not be taken into account in computing Profits or Losses.

“Regulations” means regulations proposed or promulgated by the United States
Department of the Treasury under the provisions of the Code.

“Restricted Unit Award” means an agreement pursuant to which any Class B Unit is
subject to time or performance based vesting provisions pursuant to which such Class B Unit
will only vest upon the passage of time and/or the achievement of certain performance vesting
requirements as set forth in a Restricted Unit Award Agreement or similar agreement between
the Company and a Member.

“Sale Event” shall mean the closing of (i) a sale or exchange pursuant to a private sale,
merger or other transaction, or a series of related private sales, mergers or other transactions, of a
majority of the Class A Units of the Company to one or more persons or entities which are not
directly or indirectly related to, or affiliated with, the seller(s) of such Units or any other
Member, or (ii) a sale or exchange of substantially all of the assets of the Company, or a series of
related sales or exchanges that together result in a sale of substantially all of the assets of the
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Company, to a person or entity that is not related to, or affiliated with, the Company or the
holders of a majority of the Class A Units.

“Subsidiary” means an entity the majority of the ownership interests of which are
owned, directly or indirectly, by the Company. “Subsidiaries” means all such entities,

“Transfer” (whether or not such term is capitalized) means, as a noun, any voluntary or
involuntary transfer, sale, encumbrance, pledge, hypothecation, assignment or other disposition
by a Member and, as a verb, voluntarily or involuntarily to transfer, sell, pledge, encumber,
hypothecate, assign or otherwise dispose of a Member’s Interest or Units,

“Unit” means a unit of ownership interest of whatsoever class as may be designated by
the Company in the Company and shall represent an undivided interest in the holder’s Capital
Account balance. “Unit” means collectively, all Class A Units and Class B Units.

“Unpaid Preferred Return” means with respect to each Class A Member, such
Member’s Preferred Return through the date of calculation, less the aggregate amount of
distributions previously made to such Member pursuant to Sections 5.1(a)(i) or 5.1(b)(A)
(including any distributions pursuant to Section 5.2 treated as a distribution pursuant to

Section 5.1(a) or 5.1(b) of this Agreement).

“Unreturned Capital Contribution” means, with respect to any Class A Member, as of
a particular date, such Class A Member’s Capital Contributions (provided that for purposes of
this definition the per Class A Unit Capital Contribution and, with respect to any Class A Unit
issued after the date of this Agreement shall not exceed the per Class A Unit Capital
Contributions made by the Class A Members as of the date of this Agreement with respect to the
Class A Unit issued to such Class A Members as of the date of this Agreement) less the
aggregate amount of distributions previously made to such Class A Member pursuant to
Section 5.1(a)(ii) and Section 5.1(b)(ii) of this Agreement.

“White Oak” means First Source Acquisition Company, LLC.
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MODIFICATION OF EMPLOYMENT AGREEMENT

THIS MODIFICATION OF EMPLOYMENT AGREEMENT (this “Modification
Agreement”) is made and entered to be effective as of the 1% day of January, 2010 by and between
IRMA AZUARA, an individual (“Employee™), and FIRST SOURCE ELECTRICAL, LLC, a
Delaware limited liability company (“Company”), to modify and amend certain terms and conditions
of that certain Employment Agreement dated February 7, 2008 by and between Employee and
Company (the "Employment Agreement"). ‘

NOW, THEREFORE, in consideration of the mutual promises and covenants set forth herein,
and other good and valuable consideration, the receipt and sufficiency of which is hereby
acknowledged, Employee and Company hereby covenant and agree to modify and amend the
Employment Agreement as follows:

L. Definitions. All capitalized words used herein that are not otherwise defined shall
have the meaning given to such words in the Employment Agreement.

2. Compensation. Section 3 of the Employment Agreement is hereby amended as
follows:

a. Base Salary. Section 3(a) of the Employmen{ Agreement is hereby deleted in its‘

entirety and replaced with the following:

"The Company shall pay Executive a base salary at the annual rate of
One Hundred Twelve Thousand Three Hundred Ninety-Four and
14/100 Dollars ($112,394.14), which shall be payable in accordance
with the standard payroll practices of the Company (the "Base
Salary™)." '

Employee acknowledges and agrees that prior the date of this Modification Agreement
Employee voluntarily reduced his Base Salary on two separate occasions, the first by 6.25% and the
second by 8.75%, and Employee hereby irrevocably waives any and all rights and/or claims to Base
Salary amounts for work performed prior to the date of this Modification Agreement. Additionally,
to the extent the additional 5.0% reduction in Employee's Base Salary set forth herein affects
amounts owed to Employee for work performed prior to the execution of this Modification
Agreement for which Employee has not yet been paid, Employee waives any and all rights and/or
claims to such amounts for all periods prior to the date of this Modification Agreement.

b. Bonus. Section 3(b) of the Employment Agreement is hereby deleted in its entirety
and replaced with the following:

"Executive shall be eligible to receive a bonus (the "Bonus") based
upon the annual Profitability of the Company. For purposes of
determining Executive's Bonus eligibility, "Profitability" shall mean
the Company's earnings before interest, taxes, depreciation and
amortization (EBITDA) after subtracting therefrom all actual
expenses accrued during each calendar year, including, without
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limitation, any and all interest and other expenses related to that
certain Loan and Security Agreement dated December 31, 2009 (the
"Loan Agreement") and other related loan documents by and
between the Company and FCC, LLC, d/b/a FIRST CAPITAL
(collectively, the "First Capital Loan").

As soon as reasonably practicable at the conclusion of each calendar
year the Company's Chief Financial Officer shall determine the
Company's Profitability for such calendar year, Once determined,
that Profitability figure shall be used to determine the amount of
Executive's Bonus by locating the Profitability figure in the "Profit
Thresholds" set forth on the Bonus Accrual Table attached hereto as
Exhibit "A" and the corresponding "Potential Annnal Bonus".
Subject to the operation of the next paragraph, Executive shall be
entitled to the Potential Annual Bonus which corresponds with the
Profitability of the Company for such calendar year as the same falls
within the Profit Thresholds on Exhibit "A", and such amount shall
be computed and payable within sixty (60) days after the end of the
calendar year in which it is earned.

Notwithstanding the foregoing, Executive hereby acknowledges and
agrees that (i) Executive is not eligible for the Bonus in any given
calendar year until such time as the Company's cumulative
Profitability for such year exceeds the minimum Profitability
Threshold set forth on Exhibit "A", (i) if the Company is in breach of
any of the provisions of the First Capital Loan in any given calendar
year, including without limitation, the financial covenants imposed
upon the Company pursuant to Section 6 of the Loan Agreement,
Executive shall not be eligible to receive the Bonus for such calendar
yeat, (iii) if at any time after the first quarter of any calendar year the
Company is not cumulatively Profitable for such calendar year,
Executive shall not be eligible to receive the Bonus for such calendar
year, and (iv) in the event of Executive's breach, non-observance or
failure to comply with the terms and conditions of any financing
agreement by which the Company is bound, including, without
limitation, the First Capital Loan, Executive shall not be eligible to
receive the Bonus for such calendar year. Executive further
acknowledges and agrees that both Exhibit "A" and the Profitability
Thresholds and Potential Annual Bonus amounts set forth thereon are
only applicable to calendar year 2010 and are intended to be, and
shall be, adjusted and amended at the beginning of each successive
calendar year in the sole and absolute discretion of the Board.

Termination for Cause. Section 4(c)(ii) of the Employment Agreement is hereby

ntirety and replaced with the following:
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"For purposes of this Agreement, “Cruse” shall mean (D in
connection with his employment by the Company, an act by
Executive of fraud, dishonesty, misappropriation, gross negligence,
or willful misconduct; (2) Executive’s breach or non-observance of
any agreement or covenant of this Agreement, but only if such breach
or non-observance shall continue for a period of thirty (30) days after
delivery to Executive of notice of such breach and if such breach is
susceptible to cure; (3) conviction of, or plea of guilty to, any felony
or first degree misdemeanor; (4) drug abuse; (5) Executive’s failure
to observe or perform his duties under this Agreement if such failure
is not cured within thirty (30) days after notice from the Company
thereof and if such failure is susceptible to cure; or (6) Executive's
failure or refusal to fully and timely comply with a material lawful
directive given to Executive by the Board or by a designee of the
Board; (7) the Company's failure to observe, breach of, or non-
observance of any provision of any financing agreement by which the
Company is bound, including, without limitation, the First Capital
Loan; and (8) the material non-performance or underperformance of
Executive in the execution and carrying out of his duties and
responsibilities under this Agreement as reasonably determined by
the Board in its sole and absolute discretion, prima facie evidence of
which shall include, but not be limited to the failure of the Company
to achieve a net positive cash flow in any two (2) calendar quarters in
a given calendar year and the failure of the Company to achieve a
cumulative net positive cash flow in any given calendar year,"

Compensation Payable Upon Termination, Section 5 ofthe Employment Agreement

is hereby amended as follows:

. a. Section 5(a) of the Employment Agreement is hereby deleted in its entirety and

replaced with the following:

"If the Term of Employment expires by its own terms, the Company
shall pay to Executive (i) any of the Base Salary accrued but not yet
paid on the date Executive’s employment terminates, such paymentto
be made within sixty (60) days after the date of such termination,
(ii) the pro rata portion of the Bonus, if earned, accruing through the
date of such termination, with the same being computed and payable
within sixty (60) days after the end of the Company's fiscal year, and
(iif) reimbursement of business expenses incurred by Executive but
not yet paid."

b. Section 5(¢) of the Employment Agreement is hereby deleted in its entirety and

replaced with the following:
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"If, prior to the end of the Term of Employment, Executive’s
employment is terminated by the Company without Cause (other than



due to death or Disability), Executive shall be entitled to any (i) Base
Salary accrued and earned but not yet paid through the date of
termination, (i) the pro rata portion of the Bonus, if earned, accruing
through the last day of the month in which the termination occurred
(computed and payable within sixty (60) days after the end of the
Company s fiscal year), (iii) reimbursement of business expenses
incyrred by Executive but not yet paid, and (iv) the continuation of
Base Salary and benefits (to the extent allowed under the benefit
plans of the Company), payable on a monthly basis, for a period of
one (1) year from the date of termination, The receipt of any payment
set forth in this Section 5(e) shall be contingent upon Executive’s
execution of an agreement acceptable to the Company that (i) waives
any rights Executive may otherwise have against the Company and its
affiliates, and (ii) releases the Company and its affiliates from any
and all actions, suits, claims, proceedings and demands of Executive
related to the Term of Employment and/or the termination of
Executive’s employment with the Company,”

5. Non-Competition and Non-Solicitation. Section 6 of the Employment Agreement is
hereby amended as follows:

a. Section 6(b)(i) is hereby deleted in its enﬁi'ety and replaced with the following:

"Executive will not, directly or indirectly, for the benefit of Executive
or any third party, during the Term of Employment and for a period
"of one (1) year thereafter (the “Restriction Period”), and, with
respect to (b)(I)(E) below at any time during the Term of
Employment and for all periods thereafter, do any of the following:"

b. Section 6(b)(1)(A) is hereby amended to delete the bolded language "[description of
business]" and to replace it with "business of manufacturing and/or distributing of electrical

products",

6. Award of Class B Units. Company hereby provides Employee a profit interest
through the award of Class B Units under the terms and in the manner set forth in the Restricted Unit
Award Agreement attached hereto as Exhibit "B",

7. Entire Agreement: Amendment. This Modification Agreement, including terms and
conditions set forth in any and all exhibits attached hereto constitutes the entire agreement between
the parties with respect to the subject matter hereof, and this Modification Agresment supersedes all
prior agreements between Employee and Company concerning such matters. This Modification
Agreement cannot be modified except in a written document signed by each of the parties hereto.

8. Voluntary Act. Employee and Company acknowledge and agree that they are
knowingly and voluntarily signing this Modification Agreement with full knowledge of its

consequences.
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9. Governing Law. This Modification Agreement shall be governed and construed in
accordance with the laws of the State of Delaware.

10.  Ratification of Employment Agreement. Employee and Company hereby ratify,
confirm and reconfirm the Employment Agreement and agree that the Employment Agreement is
now and shall remain in full force and effect, subject to the terms of the Employment Agreement, as
modified by this Modification Agreement.

11.  Relationship to Employment Agreement, From and after the execution and delivery
of this Modification Agreement, the Employment Agreement shall be read and construed as
modified and amended by this Modification Agreement, and the Employment Agreement and this
Modification Agreement shall constitute one integrated document.

12, Counterparts. This Modification Agreement may be executed simultaneously in two
(2) or more counterparts each of which shall be deemed an original, but all of which shall constitute

one and the same document.

IN WITNESS WHEREOQF, Employee and Company have executed and delivered this
Modification Agreement as of the date first set forth above. o

COMPANY: EMPLOYEE:

First Source Electrical, LLC, a Delaware

limited liability company

By: M WAMI FMA ' /@%—/" Q%W
Michael J, Menz{r, Manager Irma Azuvara
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EXHIBIT "A"

Bonus Accrual Table
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RESTRICTED UNIT AWARD AGREEMENT

This Restricted Unit Award Agreement (this "Agreement") is made as of the .2 | day of
April, 2010 by and between First Source Electrical, LLC, a Delaware limited liability company
(the “Company™), and Irma Azuara, an individual (“Employee™).

WHEREAS, the Company believes that the ownership of an interest in the Company will
provide Employee a strong incentive to put forth maximum effort for the success and growth of

the Company; and

WHEREAS, the Company desires to grant to Employee a “profits interest” in the
Company within the meaning of Revenue Procedure 93-27, as modified by Revenue Procedure
2001-43, in consideration for services to be rendered to or for the benefit of the Company or one
or more entities the majority of the ownership interests of which are owned by the Company
(individually, a “Subsidiary”, and collectively, the “Subsidiaries™),

NOW, THEREFORE, in consideration of the mutual covenants hereinafter set forth, and
for other good and valuable consideration, the receipt and sufficiency of which is hereby
acknowledged, the parties hereto have agreed, and do hereby agree as follows:

1. Award of Class B Units. The Company hereby grants to Employee an award of

2.4 Class B Units (as defined in the Company’s Amended and Restated Limited Liability-
Company Agreement dated as of October 1, 2008, as amended from time to time (the “LLC
Agreement”)) in the Company (the “Restricted Units™); provided, however, that such grant is
conditioned upon Employee executing a counterpart signature page to the LLC Agreement
agreeing to be bound by the texms and conditions thereof. It is the intent of the patties that the
grant of the Restricted Units constitutes a “profits interest” in the Company. Accordingly, (a)
Employee’s initial Capital Account balance with respect to the Restricted Units granted to him
pursuant to this Agreement shall be zero, (b) Employee shall not share in the fair market value of
~ the Company’s net equity as of the date hereof with respect to the Restricted Units granted to
him pursuant to this Agreement, and (c) the parties agree to treat the grant of the Restricted Units
as a “profits interest” within the meaning of Revenue Procedure 93-27, as modified by Revenue

Procedure 2001-43 for tax reporting purposes. |

2, Admission as Class B Member. Upon Employee’s execution of this Agreement
and a counterpart signature page to the LLC Agreement, Employee shall be admitted as a Class
B Member in the Company and shall have all of the rights, benefits, restrictions, obligations and
other rights of a Class B Member with respect to the Restricted Units awarded to him hereunder
as provided in this Agreement and the LLC Agreement, and Employee irrevocably agrees to be
bound by the terms and conditions of the LLC Agreement and this Agreement

3. Additional Restrictions on Restricted Units, In addition to the restrictions set
forth in the LLC Agresment, the Restricted Units granted to Employee pursuant to this
Agreement shall be subject to the following terms and conditions:

(8  Notwithstanding anything to the contrary in the LLC Agreement, and except for
forfeitures as provided in this Agreement, neither Employee nor any other person shall

{00012746-1}




voluntarily or involuntatily transfer, sell, encumber, pledge, hypothecate, assign or
otherwise dispose of (any of such events, a “Transfer”) any of the Restricted Units
subject to this Agreement (or any interest therein) that have not previously vested in
accordance. with Section 3(b) of this Agreement. In the event Employee purports or
attempts to Transfer any of his Restricted Units in contravention of the previous sentence,
then (i) such purported Transfer shall be null and void, and (if) all of such purportedly
disposed Restricted Units (and any Capital Account balance allocable to such Restricted
Units) shall be immediately forfeited to the Company without notice for no consideration.

(b) The Restricted Units subject to this Agreement that have not previously been
forfeited to the Company as provided in this Agreement shall vest as follows:

@ On the first anniversary of the date of this Agreement, one-fourth (1/4) of
the Restricted Units originally subject to this Agreement shall vest;

(i)  On the second anniversary of the date of this Agreement, an additional
one-fourth (1/4) of the Restricted Units originally subject to this
Agresment shall vest;

(iii)  On the third anniversary of the date of this Agreement, an additional one
fourth (1/4) of the Restricted Units originally subject to this Agreement
shall vest; and

(v)  On the fourth anniversary of the date of this Agreement, the remaining
one-fourth (1/4) of the Restricted Units originally subject to this
Agreement shall vest.

(¢)  Notwithstanding anything to the contrary contained herein, to the extent not
previously forfeited, the Restricted Units subject to this Agreement shall become vested
in full immediately prior to the closing of either (i) a sale, merger or other transaction
(which, for avoidance of doubt, shall not include the sale or issuance of equity securities
by the Company in an initial public offering of the Company) pursuant to which the
Company’s equity holders sell or exchange more than fifty percent (50%) of the then
outstanding Units in the Company to a person or entity which is not directly or indirectly
related to, or affiliated with, the seller(s) of such Units or (ii) a sale or exchange of
substantially all of the assets of the Company to a person or entity which, immediately
prior to such sale or exchange, is not directly or indirectly related to, or affiliated with,
the Company or its equity holders (other than o a wholly-owned subsidiary of the
Company or pursuant to a recapitalization or other capital restructuring or refinancing of
the Company in which the holders of the Company’s outstanding Units immediately prior
to such transaction continue to own a maj ority of the outstanding Units in the Company
immediately after such transaction) (each, a “Sale Event”), but only if the Employee is
employed by the Company immediately prior to such Sale Event.

(d  Ifthe Company makes a distribution to its Members pursuant to Section 5.1 of the
LLC Agreement prior to a Sale Event, the Employee hereby authorizes the Company, in"
its sole discretion, to cause any amounts distributable to the Employee pursuant to said
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Section 5.1 of the LLC Agreement with respect to any of the Restricted Units (the
“Restricted Distributions™) to be held by the Company or deposited by the Company into
an escrow account administered by the Company or its designee for the benefit of the
Employee (the “Escrow Fund™). Upon the subsequent vesting of any of the Restricted
Units, the Company shall cause the portion of the Restricted Distributions, if any, then
held in the Escrow Fund with respect to such subsequently vested Restricted Units to be
released from the Bscrow Fund and paid to the Employee. In the event that any of the
Restricted Units are subsequently forfeited pursuant to the terms of this Agreement, any
Restricted Distributions held in the Escrow Fund, if any, with respect to such forfeited
Restricted Units shall be immediately forfeited to the Company without notice and for no
consideration,

4, . Restrictions on Transfers. The Restricted Units subject to this Agreement shall
not be transferable other than as set forth in this Agreement or the LLC Agreement,

5. Forfeiture Upon Termination of Employment. Except as otherwise provided
herein, in the event of the complete termination of the Employee’s employment with the
Company and its Subsidiaries for any reason whatsoever, then any Restricted Units that have not
vested as of the date of such termination of employment (and any Capital Account balance
allocable thereto) shall be immediately and automatically forfeited to the Company without
notice and without consideration. So long as the Employee shall continue to be an employee of
the Company or one or more of its Subsidiaries, the vesting of the Restricted Units shall not be
affected by any change of duties or position. Nothing in this Agreement shall confer upon the
Employee any right to continue in the employ of the Company or any of its Subsidiaries or
interfere in any way with the right of the Company or any such Subsidiary to terminate his
employment at any time,

6. Ackunowledgments,

(8  Employee acknowledges and agrees that: () neither the Company nor any of the
Company’s affiliates, officers, managers, employees, agents or representatives (each, a
“Related Person™) has provided or is providing the undersigned with tax advice regarding
the receipt and ownership of the Restricted Units subject to this Agreement (including
whether to make an election under Section 83(b) of the Internal Revenue Code of 1986,
as amended (the “Code™), with respect to the Restricted Units subject fo this Agreement)
or any other matter, and the Company has urged Employee to consult Employee’s own
tax advisor with respect to the income taxation consequences of receiving, holding and
disposing of the Restricted Units subject to this Agreement (including whether to make
an election under Section 83(b) of the Code with respect to the Restricted Units subject to
this Agreement); and (ii) neither the Company nor any Related Person has advised
Employee to rely on any determination by it or its representatives as to the current fair
market value of the Restricted Units subject 1o this Agreement, or that the grant of such
Restricted Units will constitute a “profits interest” within the meaning of Revenue
Procedure 93-27, (as modified by Revenue Procedure 2001-43), and will have no liability
to Employee if the actual fair market value of any Restricted Units granted to Employee
exceeds the amount that the Company intends to use for tax reporting purposes.
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() Employee further acknowledges and agrees that neither the Company nor any
Related Person has made any representation or warranty, express or implied, as to the
future performance of the Company or the present or future value of Employee’s
Restricted Units. Employee further acknowledges that: (i) all forecasts, projections or
illustrations of amounts that might be realized as a result of the Bmployee’s Restricted
Units that the Company or a Related Person shared with Employee (collectively,
“Dlustrations™), if any, were purely hypothstical; and (ii) neither the Company nor any
Related Person intended for the undersigned to rely upon such Hlustrations in the process
of deciding to receive the Restricted Units or making an investrent decision,

(¢)  Employee further acknowledges and aggress that the Restricted Units awarded by
this Agreement have not been registered under any securities laws and the transferability
of such Restricted Units is restricted, Restricted Units may not be sold, assigned or
transferred, nor will any assignee, vendee, transferee or endorsee thereof be recognized as
having acquired such Restricted Units by the issuer for any putposes, unless (i) a
registration statement under the Securities Act of 1933, as amended, with respect to such
Restricted Units will then be in effect and such transfer has been qualified under all
applicable state securities laws, or (ii) the availability of an exemption for such
registration and qualification will be established to the reasonable satisfaction of counsel

to the Company.

7. Deductions for Taxes. The Company shall have the right to deduct, from any
amounts payable now or any time hereafter to Employee, the amount of any taxes which the
Company is or will be required by law to withhold, as and when required by law, with respect to
Employee’s receipt, vesting and/or ownership of the Restricted Units,

8. Entire Agreement, The parties agree that this Agreement and the LLC
Agreement contain the entire understanding of the parties and supersedes any prior
understandings or agreements (including any employment agreement) between them respecting
the grant of the Restricted Units subject to this Agreement,

9. Severability of Provisions, The invalidity or unenforceability of any provision of
this Agreement as & result of a violation of any state or federal law, or of the rules or regulations
of any governmental regulatory body, shall not affect the validity or enforceability of the
remainder of this Agreement,

10.  Waiver and Modification. The provisions of this Agreement may not be waived
or modified unless such waiver or modification is in writing and signed by the parties hereof,

11, Incorporation of Defined Terms. Any capitalized terms not defined herein shall
have the meanings ascribed to them in the LLC Agreement,

12, Counterparts. This Agreement may be signed in multiple counterparts, all of
which together shall constitute an original agreement. The execution by one party of any
counterpart shall be sufficient execution by that party, whether or not the same counterpart has

been executed by any other party.
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13, Governing Law. This Agreement shall be governed and construed in accordance
with the laws of the State of Delaware.

Remainder of Page Intentionally Left Blank

Signature Page to Follow
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IN WITNESS WHEREOF, the Company has caused this Agreement to be duly executed,
and Employee has hereunto set his hand, all as of the day and year first above written.

COMPANY: EMPLOYEE:

First Source Electrical, LLC, a Delaware

limited liability company

By: /A/waQ DAAAA — %@Wu
Michael J, Menzér, Manager Irma Azuara
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IRMA AZUARA,

Plaintiff,

V.

FIRST SOURCE ELECTRICAL, LLC,

Defendant.

STATE OF OHIO

COUNTY OF FRANKLIN

CAUSE NO. 2011-70575

IN THE DISTRICT COURT OF

HARRIS COUNTY, TEXAS

61ST JUDICIAL DISTRICT

O COn OB OB LN U O LD O

AFFIDAVIT OF DAVID KLESHINSKI

§
§
§

On this day, personally appeared before me, the undersigned authority, David Kleshinski,

who upon his oath, deposes and states:

1.

My name is David Kleshinski. I am over the age of 21, competent to make this
affidavit, and have personal knowledge that everything stated herein is true and
correct.

Since March 2010, I have been employed by White Oak Partners, Inc., a small
private equity firm, located in Westerville, Ohio. I serve as a Group Controller
for building products at White Oak Partners, Inc. In this role, I oversee three
building products companies, including First Source Electrical. I maintain the
completeness, accuracy, and timeliness of the financial statements of these
companies.

Shortly after being hired by White Oak Partners, Jim Cramer, the Chief Financial
Officer of White Oak Partners, and I traveled to Houston, Texas to become
familiar with the personnel and financial documents at First Source Electrical.
We met with the President of First Source Electrical, Mark Jenson, as well as the
Controller, Irma Azuara. Upon inspection of the books at First Source Electrical,
it was immediately apparent to me that First Source Electrical had been carrying,
for almost a year, a massive inventory variance. By May 2010, the carrying value
of the inventory remained overstated and had increased to approximately
$275,000.

When [ asked about the variance, Jenson and Azuara claimed that the variance
was caused by a malfunction in the Activant/Eclipse accounting software system.
Because Mr. Cramer and I were new to the Company, we researched their
explanation by consulting with representatives from the software company.

EXHIBIT
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10.

11.

12.

Activant explained that there was nothing wrong with the software; instead, there
had been had been manual manipulation to the system.

Subsequently, it was determined that a write-down adjustment would have to be
made. Thereafter, we notified First Source Electrical’s lender, First Capital, of
the write-down adjustment.

This write-down, coupled with other breaches of the loan agreement, caused First
Capital to charge First Source Electrical a waiver fee in the amount of $7,500 as
well as a waiver documentation fee of $500. Additionally, First Capital increased
the interest margin from 100 bps to 50 bps. First Capital visited the shop often at
First Source Electrical with audit fees ranging approximately $6,000 per fiscal
quarter. Moreover, First Capital highly scrutinized all requests of First Source
Electrical.

In June 2010, Jenson, the President of First Source Electrical, was fired; however,
Azuara remained employed as the Controller. With Jenson gone, Azuara was the
only person that had any knowledge of the finances of First Source Electrical. In
light of the write-down issue, I closely monitored the financial information
Azuara sent to White Oak Partners.

I quickly learned that Azuara’s financial reports were not reliable, forcing me to
request all back up documentation and double check everything provided.

On many occasions, Azuara failed to accurately project weekly cash forecasts as
well as the borrowing base certificates. This information is very important as it
demonstrates to First Capital that First Source Electrical is in compliance with its
loan and sets forth the weekly amount of cash First Source Electrical will be able
to receive from the lender. Receiving this information both timely and accurately
is important to White Oak Partners in the event additional funds will be needed to
cover First Source Electrical expenses and payroll.

[ made a couple of trips to Houston to review financial documentation with Phil
deLoache, the new President of First Source Electrical, and Azuara. Additionally,
I participated in weekly “cash call” teleconferences with First Source Electrical
management (including Azuara) to review cash forecasts. I also exchanged
several e-mails throughout the week with Azuara, pointing out errors in cash
forecasting as well as numerous other questionable entries related to month-end
closing.

Given Azuara’s length of service as a Controller in the industry combined with
her high salary, the errors she made and continued to make were unacceptable.

In the Spring of 2011, Azuara was fired. Since that time, I have worked with the
new Controller for First Source Electrical, Kristi Blashke. Unlike Azuara, Ms.
Blashke possesses the ability to work independently with minimal oversight. I
have greater confidence in the accuracy and completeness in her financial reports
related to First Source Electrical.



13. Thave personal knowledge of the fact that the documents attached to Defendant’s
Motion for Summary Judgment as Exhibits L, J, M, and N are from records kept
by White Oak Partners, Inc. in the regular course of business, and it was the
regular course of business of White Oak Partners, Inc. for an employee or
representative of White Oak Partners, Inc., with knowledge of the act, event,
condition, opinion, or diagnosis recorded to make the records or to transmit
information thereof to be included in such records; and the records were made at
or near the time or reasonably soon thereafter. The records attached hereto are
true and correct copies of the originals.

ol A

David Kleshinski

Further, Affiant sayeth not.

7
SUBSCRIBED AND SWORN TO before me on this the / / day of December
2012, certify which withess my hand and seal of office.

Notary Public in and for - .
The State of OHIO  CoUNTY OF FRAMKLIA

Printed name: _ _Annet 6. Hannae
My commission expires: 2,/ IS‘/ lg

B
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From: Lee Elmore [mailto:LEImore@firstcapital.com]
Sent: Wednesday, September 01, 2010 4:55 PM
To: Jim Cramer

Cc: John Curtis .
Subject: RE: Waiver and Amemdment

Jim

Good afternoon.

[ apologize for the delay.

Below is what we have approved regarding the fees/interest:

Decrease the Waiver Fee from $10,000 to $7,500
The increase in the interest margin will be 50 bps instead of the 100 bps.

I have been in meetings yesterday and today.
Can we discuss further tomorrow?

Please advise.

Lee Elmore

Senior Vice President

Direct Number - 405.917.1135
Cell Number - 405.255.4162
Fax Number - 405.917.9660

First Capital

3520 NW 58th Street
Oklahoma City, OK 73112
405.917.9600
www.firstcapital.com

From: Jim Cramer [mailto:JCramer@WhiteOakPartners.com
Sent: Wednesday, September 01, 2010 3:42 PM

To: Lee Elmore
Subject: RE: Waiver and Amemdment

Lee,




Can you provide me with an update and timeline on the loan mod?

I appreciate it.

From: Lee Elmore [ LEImore@firstcapital.com]
Sent: Wednesday, August 25, 2010 7:35 AM
To: Jim Cramer

Cc: John Curtis; Steven Loeffler

Subject: Waiver and Amemdment

Jim
Good morning,
Attached are the agreements associated with the terms of the Waiver and Amendment.

Give me a call upon your review of the agreements. If possible, I would like to get the agreements finalized

and executed by month-end.
Regards,

Lee Elmore

Senior Vice President

Direct Number - 405.917.1135
Cell Number - 405.255.4162
Fax Number - 405.917.9660

First Capital

3520 NW 58th Street
Oklahoma City, OK 73112
405.917.9600
www.firsteapital.com

privileged or confidential information, It is intended only for the addressee(s) indicated above, The sender

oes not waive any of its rights, privileges or other protections respecting this information, Any distribution, copying or other use of this E-Mail or the

information it contains, by other than an intended recipient, is not sanctioned and is prohibited. If you received this E-Mail in error, please delete it and advise the

sender (by retum E-Mail or otherwise) immediately,

IRS CIRCULAR 230 NOTICE: TO COMPLY WITH U.S. TREASURY REGULATIONS, WE ADVISE YOU THAT ANY U.S. FEDERAL TAX ADVICE
INCLUDED IN THIS COMMUNICATION IS NOT INTENDED OR WRITTEN TO BE USED, AND CANNOT BE USED, TO AVOID ANY USS. FEDERAL
TAX PENALTIES OR TO PROMOTE, MARKET, OR RECOMMEND TO ANOTHER PARTY ANY TRANSACTION OR MATTER.






Fromu: Deloache, Phil [mailto:Phil. DeLoache@fs-electrical.com]
Sent: Tuesday, February 01, 2011 2:02 PM

To: Dave Kleshinski
Subject: RE: FSE Cash Forecast_01-28-11_6Weeks.xls

Dave,

Wow | just can’t stand working with bad numbers... Ok, well while it’s always possible to delay another
vendor payment | believe doing so will likely result in impairment of the business which will negatively
impact future operating results so there is a difficult decision to make. { will be sending you the updated 6
week forecast shortly and | corrected the error you found in it as well as making other changes.

Phil

From' Dave Kleshmskl [ marlto DKleshmskt@Wh:teOakPartners com]
Sent: Tuesday, February 01, 2011 11:37 AM

To: Deloache, Phil

Cc: Azuara, Irma
Subject: FSE Cash Forecast_01-28-11_6Weeks.xls

Phil,

There is a unfavorable error on the cash forecast. Irma’s has the line called Available to Borrow. It's
$340,00 this week and consists of $280,000 funding from BBC plus anticipated $60,000 wire by Mike.
Since the $280,000 already represents the line at its max, you don’t pick up any more cash in the RLOC Bal
— Prior Week and RLOC Bal — This Week Area. | set the RLCO balances at the line max of $2,250,000.

Unfortunately, you have $40,000 less to work with this week.

Iam glad | thought of this before presenting to Jim which | will do now. Perhaps Mike will fund $100,000.
If you absolutely need wire to be $100,000, please let me know.

EXHIBIT
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From: Dave Kieshinski
Sent: Tuesday, February 08, 2011 12:38 PM

To: Azuara, Irma
Subject: RE: bbc for we 020711

Irma,

Please check the loan information section. FCC only wired $274,000 last week (We requested $2.80,000'
but loan balance issues caused less to be wired.) You are showing a wire of $435,000, Als6, the beginning
loan balance is significantly less from where we ended last week. Hopefully, correcting these still gives us

the $203,000 we are antrcnpatmg

Dave

- e T T UIVEPUU R SDUAIPRPR WS RAN kst

From. Azuara, Irma [’mallto Irma.Azuara@fs-electrical.com]
Sent: Tuesday, Febritary 08, 2011 12:22 PM

To: Dave Kleshinski

Cc: Deloache, Phil

Subject: bbc for we 020711

Thanks and Have a Great Day!

Irmea A guonver

' Source.
Office: 713-300-7777
Direct: 713-300-7813
E-Fax:  713-300-7781
Cell: 713-817-3283
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From: Dave Kleshinski
Sent: Wednesday, February 09, 2011 1:54 PM

To: Azuara, Irma

Subject: RE: Workers Comp Payments - Difference In Reported Payroll for Class Codes

jrma,

Here are the two payments for WC under this year’s policy. Notice the large differences in reported
payrolls for each of the class codes. For example, code 8107 only had $31,583 for the 15t filing. It then
jumps to $176,886 for the 2nd filing. These numbers show tie to payroll paid for the date ranges. Carryou
explain the differences? lam trying to figure out which one is most correct. | want to make sure we have

neither over or under paid through the November.

audit at the end of the policy period. Any error we may have

{ would think there would still be yearend
we need to correct we should do so. If applicable,

made would become evident at that time. Therefore, if
we would make a 2010 entry to properly state our expense.

When you have the time, let me know your thoughts on this.

INTERIM POSTIRG RECEIFT

Effective Dzte 06/02/2010 -

polivy 0001212886
rRemit Pror To 03/15/2010 Bill Rumber 1 Ludir Perlod Erom 05/02/2010 Te

Documient IDF 1 515 078 6

1 FIRST SOURCE ELECTRICAL ELC

_ _ Sub feporied

Clzss Cods  Cigse Class Description payrolf Rate Postey

8107 33 CDHTRACTOR™S HEAVY EQUIPMEHT REPAIR & DRIVERS 31,583 4.0

P SKRLESPERSONS COLLECTORS OR MESSENGERS- [P

8742 1 OUTSIDE ' 251,479 041

EXECUTIVE OFFICERS NOT-PERFORMING CLERICAL OR 4 -

880R 1 GUTSIOE SALESPERSONS DUTTES DRLY 45,817 -39

s$810 1 CLERICAL OFFICE €M PLOYEES NOC 31,698 0.26

Lecation Sub-totals 461.577
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|
INTERIM POSTING RECEIPT

G9/D1/20})

Poflcy Number 0001212886 Audit Period :
gffective Date 06/0272010 - 06/02/2D11 Due Date 127154201
gill Period 2 Decument ID 1651701
1 FIRST SOURCE ELECTRICAL LLC
Sub Reported
Ciass Code  Class Clzsg Description Payrofl Rate Pa
8107 433 CONTRACTOR'S HEAVY EQUIPKENT REPAIR & DRIVERS 176,886 4
SALESPERSONS, COLLECTORS OR MESSENGERS- A A
8742 001 ireIpE ! 100,422 D41
! EXECUTIVE OFFICERS ROC-PERFORMING CLERICAL DR § g
8803 001 OUTSIDE SALESPERSONS DUTIES ONLY 36,753 0.35
8810 001 CLERICAL GFFECE £MPLOYEES NQC 201,110 (.26
Locaticn Sub-totals 515,177
=xEE Location Total
From: Azuara, Irma rmailto:Irma.Azuara@fs—electrica!.com]‘ '
Sent: Wednesday, February 09, 2011 12:50 PM
To: Dave Kleshinski
Subject:
[ﬁ
o g AL
Mail Premium payments to: 7~
Texas Mutual Insurance Company
Attn: Policy Accounting
P.O. Box B41843
Dallas, Texas 75284-1843
Policy 0001212886
Remit Prior Ta 09/15/2010 Biif Number 1
[ PPperS Y N 2. TIE B =l oW atsd o
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1 FIRST SOURCE ELECTRICAL LLC

' Sub
Clags Code  Class Clzss Description
8107 33 CONTRACTOR'S HEAVY EQUIPMENT REPAIR & DRI
8742 s SHLESPERSONS, COLLECTORS OR MESSENGERS-
' QUTSIDE
8809 1 EKECUTIVE OFFICERS NOQC-PERFORMING CLERICA
CUTSIDE SALESPERSONS DUTIES ONLY
B810 1 Cl ERICAL OFFICE EMPLOYEES NOC
=x*%% | geation Tatal
INVOICE
Class Code State Level Premiunt Adjustment Bescriptiol
HREE Sub-totp! Earned Premium
0930 WAIVER OF SUBROGATION
ag12 INCREASED LIMITS 1000/ 1000/1000
58938 EXPERIENCE MOD
8887 SCHEDWLE RATE MODIFIER
o874 HEALTH CARE NETWORK DISCOUNT
0063 PREMIUM DISCOUNT

Copyright © 2010 Texas Murual Insurance Co. All Rights Reserved  Term
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Thanks and Have a Great Day!

Irniw Aguara
i Source T
Office: 713-300-7777
Direct: 713-300-7813
E-Fax:  713-300-7781
Cell: 713-817-3283
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-——Original Message-—-—
From: Dave Kleshinski
Sent: Wednesday, February 09, 2011 5:33 PM

To: Azuara, [rma
Subject: RE: Year End Prepaid - Activant (Sales Tax Subscription) - Final Recommendation

Irma,

| would like to go with my calculation on this one as it then ties directly to the documentation.

inus credit of $2,706.25 equals net annual cost of $8,118.75. $8,118.75 divided by

Original invoice of $10,825 m
ion runs through April so yearend prepaid is $676.56 times four or $2,706.24.

12 equals $676.56. Subscript

41,127.44 in Prepaid for Eclipse. Debit prepaid $1,578.80 and credit computer expense. You
trial balance or balance sheet at this time. We have to work
f reports will then be our final ones!

We currently show
do not have to provide any revised statements,
through the other possible additional entries for 2010. The next group o

Be sure to update the Eclipse column on the Prepald tab in the Month End file to the $2,706.24.

Thanks!

Dave

-——QOriginal Message--—
From: Azuara, I[rma [mailto:irma.Azuars @fs-electrical.com]

Sent: Wednesday, February 09, 2011 3:02 PM

To: Dave Kleshinski
Subject: RE: Year End Prepaid - Activant (Sales Tax Subscription)

WE rec'v a software bill from Activant at the beginning of each quarter. WE just rec'd one in the month of
January. As far as the amortization of the sales tax fee, Activant had charged us for too many states and gave us a
credit for the difference. The amortization should be only 11 months since | expensed one month in May so the

rtization would begin in June. | took the 9922.92 which is 10825 minus the 502.08 that | expensed in

prepaid amo
f7216.66. Does this make sense?

May and subtracted the 2706.25 which left a balance to amortize o
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Thanks and Have a Great Day!

Irma Azuara

FIRST Source ELECTRICAL, LLC
Office: 713-300-7777
Direct: 713-300-7813

E-Fax:  713-300-7781

Cell: 713-817-3283

----- Original Message--—
From: Dave Kleshinski [mailto:DKleshinski@WhiteOakPartners.com]

Sent: Wednesday, February 09, 2011 1:53 PM

To: Azuara, Irma
Subject: Year End Prepaid - Activant (Sales Tax Subscription)

quarterly or annual invoice from Activant for using their
hen discussing the year end prepaid balance, we must
for my documentation, how often do

My thoughts on this. We must get a monthly,
software. Since you are only referencing the sales tax w
have fully expensed the "software fee" as of 12/31/10. ls this correct? If so,

we pay the Activant software fee?

In regards to sales tax, it looks like we signed up for an annual subscription to a sales tax database. The
amortization period looks to be May through April as four months are what Is left in Prepaid at year end. |see

your proposed Prepaid ending balance is $2,624.24.

| calc it as follows:
Original invoice of $10,825 minus credit of $2,706.25 equals net annual cost of $8,118.75. $8,118.75 divided by

12 equals $676.56. Assuming subscription runs through April, yearend prepaid is $676.56 times four or
$2,706.24. Which $ should it be at year end?

Also, | am curious. Did Activant just lower the cost of the sales tax service so as to refund 1/4 of the original price

inJuly?
What are your thoughts?
Dave

----- Original Message-—-
From: Azuara, Irma [mailto:!rma,Azuara@fs-electrical.com]

Sent: Wednesday, February 09, 2011 2:20 PM
To: Dave Kleshinski
Subject: FW:

Dave,
Attached is the eclipse invoice that makes up the 1231 balance.
We need to make a je for 1496.80..the balance currently showing is 1127.44 and should be 2624.24 so credit to

computer expense.
7216.66

-656.06 June
-656.06 July
-656.06 Aug
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-656.06 Sept
-656.06 Oct

-656.06 Nov
-656.06 Dec

2624.24

Thanks and Have a Great Day!

irma Azuara

FIRST Source ELECTRICAL, LLC
Office:  713-300-7777
Direct: 713-300-7813

E-Fax;  713-300-7781

Cell: 713-817-3283

-----Qriginal Message--—-

From: ricoh@fs-electrical.com Imailto:ricoh@fs-electrical.com]

Sent: Wednesday, February 09, 2011 12:08 PM

To: Azuara, Irma
Subject:

This E-mail was sent from "RNPD559F3" (Aficio MP 3350).

Scan Date: 02.09.2011 13:07:49 (-0500)
Queries to: ricoh@fs-electrical.com
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From: Dave Kleshinski '
Sent: Thursday, February 10, 2011 4:13 PM

To: Azuara, Irma

Subject: FW: First Source - December Balance Sheet Review - Item 6 - Prepaid Insurance

In regards to prepaids, we are currently are showing Chubb at $12,026.91. Our monthly amortization of
Property, Casualty and Liability insurance is correct at $3,261.33 per month. Our policy year ends in
February so we should have two months of prepaid at 12/31/10. This equals $6,522.66.

You need to credit Prepaid by $5,504.25 and debit wotkers comp insurance by the same amount. The
equals our WC coverage for the period from 2/21/10 through 5/31/10 from Chubb. The actual Chubb
invoice is for 65,451, Although our entry does not exactly agree the difference is minimal and most likely

related to small service charges on our account.

.This.entry will correct the prepaid insurance 1o Chubb to the correct amount as of yearend. As always, be

sure to update the Prepaid tab on the Monthly Recon file.

Only the final review of WC remains. [ will have that to you shortly.

If you have any questions, please let me know.
Dave

From: Dave Kleshinski
Sent: Wednesday, February 09, 2011 3:48 PM
To: 'Azuara, Irma'; ‘Deloache, Phil'
Cc: Patti Riordan; Jim Cramer

Subject: First Source - December Balance Sheet Review - Possible Additional Entries

As a standard monthly closing process, irma and | have been reviewing all balance sheet accounts this
throughout last year. With yearend, we make additional efforts to assure all balance sheet items are
correct. | have completed my first pass of the December balance sheet and there are a few items that

need addressed. In order of importance, they are as follows:
1. Vendor Rebate Receivable - Yearend balance of $506,00. Condumex rebate check of 523,644

subsequently received in Jan 2011. It would be ideal if we could support the remaining $482,000.
First, Irma might have received other rebates in 2011 as many come in as credits rather than
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checks. Irma, if you have additional rebates received so far this year, let me know the amounts.
Second, IMark had sent a report around October showing approximate § due us. Has anyone seen
a report as of year end from IMark? Ideally the combination of subsequent receipts and
documentation of IMark’s pending rebate will be sufficient to support the receivable.

7. Tennessee Sales Tax — AR Other and Accrued Liabilities show $8,590.94. TN does not recognized
out of state certificates so Siemens has to charge us sales tax. In theory, the debit should go on to
the various customer's AR who bought the related products. However, this may not be practical
given the time that has elapsed since these transactions. Please decide if these $ are going to the
customer’s AR or not. If not, we should expense this amount. This may be still outstanding with
Siemens as we have the payable in Accrued Liabilities as yearend,

3. Proforma — AR Other has $3,555.35 from this vendor and has been in the account since October.
| believe this to be promotional merchandise that was going to be reimbursed in some way by a
vendor(s). Is this reimbursement ever going to happen? Please determine if this is a true
receivable or let’s expense it in 2010.

4. Prepaid Construction Software ~ We are amortizing an August purchase over 12 months. Year
end prepaid is $1,161.85 (7 months @ $165.99). We could write the remaining balance offin
December. Not a significant amount but it would keep the expense out of 2011.

5. Workers Comp — Our policy has us actually reporting payroll every three months and paying
related premium. | will determine if the deposit paid at policy inception is just that. It might be
applied to first or last payment. Irma and | also found reporting discrepancies between our two
filings this policy year. This results in additional liability of approximately 51,100 which needs to
he accrued. Finally, our last payment was for the Sep to Nov three month period. We should
accrue for December based on previous payments. Irma and | will resolve this and adjust prepaid

as needed.
6. Prepaid Insurance- | believe our amortization of property, casualty and liability insurance to be

accurate. However, | will reconfirm policy periods and year end prepaid amounts.

7. [EZTag- This prepaid has carried a minimal negative balance most months of 2010. | will defer to
Irma as to any required entry. Since its yearend, if this item should no longer be tracked through
prepaid, now is the best time to clear it out. 12/31/10 negative balance is $196.91.

Irma [ will confirm any entries resulting from the above before you actually enter them in Eclipse.
| am looking forward to finalizing the above open items for 2010! Onward! Finally!

Dave Kleshinski

Accounting Manager

White Oak Partners, Inc.

5150 E. Dublin Granville Road, Suite One
Westerville, Ohio 43081

Phone: 614-855-6793

Rax: 614-855-6795
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Erom: Dave Kleshinski
Sent: Friday, February 18, 2011 2:08 PM

To: Azuara, Irma
Subject: FSE Trial Balance 123110

frma,

0 trial balance with the accounts in a more logical order. First assets, then

Can you produce a 12/31/1
enses, etc.? It would flow like the balance sheet presentation and then the

liabilities, equity, sales, exp
income statement presentation.

Also, are the numbers in the left column our account numbers?

Deloitte is going to upload our year end trial balance into their tax software for more efficient tax prep
work.

Thanks and have a great weekend. We’re almost to 60 up here! Snmow is gone. Really windy!

Dave Kleshinski

Accounting Manager

White Oak Partners, Inc.

5150 E. Dublin Granville Road, Suite One
Westerville, Ohio 43081

Phone: 614-855-6793

Fax: 614-855-6795
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"First Source Electrical, LLC"

Trial Balance First Source E "lectrical, LLC"
As of 12/31/10 Branche s: ALL

Description Debit  Credit
4 Operating Account "13,582" )
5 Cash Box "54,317" ]
11 Accounts Receivable - Trade "4,154,729" 0
15 Inventory "1,862,815" 0
33 Accounts Payable - Unbilled 0 "33,498"
34 Accounts Payable - Trade 0 “2,740,475"
40 Sales Tax Payable - 0 "96,591"
47 Retained Earnings - Computed "4, 488,996" )
58 Sales - Counter @ "3,993,633"
59 Sales - Inside © "11,038,770"
66 Purchases “16,500,757" 0
67 Clear Purchases To Inventory 0 "16,500,757"
70 Inventory Adjustments “20,793" 0
82 Cost of Goods Sold - Counter "3,350,117" )
84 Cost of Goods Sold - Inside "9,560,107" %)
86 Clear Comm-Cost Difference to P&L 0 "169,070"
&7 Comm-Cost/C0OGS Difference "169,070" 0
91 over / Short Cash Receipts 0 71
93 Sales - Direct © "3,180,237"
94 Cost of Goods Sold - Direct v2,783,527" 0
101 C0GS - Handling In and Out 0 "8,640"
121 Bank Fees "18,613" 0
129 Deposits "39,130" 0
130 Annual Vendor Rebate Programs "506,340" %)
132 Machinery & Equipment "633,353" Y
133 Furniture & Fixtures "53,102" 0
134 Leasehold Improvements "84,634" 0
135 Accumulated Depreciation 0 "317,059"
136 Accrued Liabilities @ "147,871"
138 Sales Returns & Allowances "30,421" 0
139 Rebates Earned 0 "387,045"
140 Salaries Outside "312,397" 0
141 Commissions-Outside "151,772" 0
142 Payroll Tax-Outside "38,296" 0
143 Benefits-Outside "25,738" 0
145 Sglaries-Inside "263,576" 0
146 Overtime-Inside "29,442" 0
147 Commissions-Inside "60,018" 0
148 Payroll Tax-Inside "26,427" 0
149 Benefits-Inside "38,296" 0

151 Advertising "1,670" 0



153 Auto Allowance "39,596" 0

154 Entertainment Expense  "16,788" 4
155 Meals Expense 908 0
156 Promotional Expense "7,912" @

157 Travel-Lodging "1,382" @
158 Tolls Expense "2,611" @

159 Salaries-Drivers "92,840" 0

160 Overtime-Drivers "28,651" 0

161 Payroll Tax-Drivers "9,688" @

162 Benefits-Drivers "7,816" @

164 Auto-Truck Gas "21,931" 0

166 Auto-Truck Repairs "1,276" @

167 Auto-Truck License Fees 949 0

168 Freight-Delivery Expense "45,907" i
169 Freight Charged-Warehouse 0 "16,737"
170 Salaries-Warehouse "310,089" 0

171 Overtime-Warehouse "35,451" 0

172 Payroll Tax-Warehouse  "26,874" 0

173 Benefits-Warehouse "19,484" 0

175 Warehouse Equipt-Lease-Repairs 905 9

176 Warehouse Supplies Expense "29,122" 0
178 Insurance-Gl-0ther "43,978" 0

179 Janitor-Yard Expense "10,800" 7]

180 Rent-Lease Expense "403,384" 0

181 Repairs-Maintenance Expense "28,108" @
182 Security Expense 702 0

183 Property Taxes-Other "53,864" 0

184 Telephone Expense "57,020" 0

185 Utilities Expense "38,751" 0

190 Computer Expense "55,228" 0

191 Salaries-Admin "511,969" 0

194 Payroll Tax-Admin "36,935" 0

195 Benefits-Admin "53,200" 0

197 Contract Labor "15,620" 0

198 Medical Fees 484 0

199 W/C Insurance "11,772" 0

200 Accounting Fees "19,836" 0

201 Credit Card Fees "82,754" 0

202 Bad Debt Expense "275,491" 0

203 Depreciation Expense "121,181" 0

204 Donations - 375 %)

205 Dues & Subscriptions "17,096" ]

207 Equipment Lease "8,547" @

208 Postage "11,000" 0

209 Legal Expense  "124,068" 2

210 License Fees Expense "2,275" @



211
212
213
214
216
217
218
220
221
222
223
225
226
227
230
232
235
236
237
239
240
242
243
244
245
251
266
269
270
272
273
274
276
277
278
279
280
281
282
285
286
291
292
304
309
319

- Office Supplies Expense "13,674" 0

Interest Expense “115,210" 0
Interest Income @ 678

Other Income-Expense 0 "10,954"
Sqles Discounts "108,086" %)

Freight Expense-Warehouse "12,771"
Discounts Earned-AP 0 "139,823"
Notes Payable 0 "598,685"

Money Market Account "151,182" 0
PPV Account 4] "g, 268"

Accounts Receivable-Other "1,282" 0
Petty Cash "1,150" 0

MAC Adjustment '"1,068" 0

“Printing Expense "4.778" 0

Auto Truck Lease "77,505" ]
Flexible Spending Account 0 658
Allowance for Bad Debts © "375,000"
Tnventory Reserve 0 "10,000"
Inventory Reserve Expense ] 306
Professional Fees "195,824" 0]
Maryland Sales Tax Payable U] 190
Prepaid Expenses "21,488" 7]
Sales - Ecomm O "351,109"

Cost of Goods Sold - Ecomm "312,730"
PCP Program "13,431" 0

Owners Equity @ "7,275,315"
Salaries-Marketing "88,403" D
payroll Tax-Marketing "7,227" ©
Benefits-Marketing "13,118" 0]
Auto Allowance-Whse "7,800" 0

Fuel Expense-Operations "3,662" 0

Meals Expense-Whse 540 0

Tolls Expense-Whse 911 7

Auto Allowance-Admin "27,650" 0
Entertainment Exp-Admin "4,054" 0

Fuel Expense-Admin “10,704" 0
Meals Expense-Admin "1,305" 0

Travel Expense-Admin "7,688" @

Tolls Expense-Admin "2,234" 0

Tolls Expense-Delivery "4,936" 0

Fuel Expense-Delivery "75,502" 0
Management Fees "134,088" 0
Marketing Expense 404 0

RLOC Payable 0 "2,072,886"

Loan Costs "36,000" 0
Amortization of Loan Fees "29,500"



325 Sales Incentive Bonus-Inside "35,747" 0
332 Notes Payable Accrued Interest 0 "9,736"
337 Contract Labor Admin "6,763" 0

Total for Trial Balance: "49,485,062" "49,485,062"
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From: Dave Kleshinski
Sent: Monday, February 21, 2011 11:53 AM

“To: Azuara, Irma _ , _
Subject: FW: Copy of FSE Cash Forecast_02-18-11_Rev2.xlsx

Cell 138, RLOC Availability (Shortfall) should be ($229,707). It would be cell E38 + G38. This formula
changes each week based on the availability or shortfall.

Dave

From: DeLoache, Phil [mailto:Phil.Del oache@fs-electrical.com]
Sent: Monday, February 21, 2011 11:45 AM
To: Azuara, Irma

Cc: Dave Kleshinski
Subject: Copy of FSE Cash Forecast_02-18-11_Rev2.xisx

Irma,

This is the final revision to the cash forecast for this week that includes Sarah’s corrected collection
forecast (reduced by $118K) and a couple of payment revisions from my meeting with Jimmy and
Michael. We'll need to get availability to more of our cash next week or have Sarah beat her collections

forecast.
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From: Dave Kleshinski
Sent: Thursday, March 24, 2011 12:04 PM

To: Azuara, Irma
Subject: Chubb Amortization Should Begin In March

©irma,
m Feb 21, 2011 to Feb 21, 2012, the first month of amortization should
d month, we are treating insurance as ifona 3/1/11 to 2/28/12 policy
ebruary? The prepaid tab will then show the payment in full added to

With the policy period running fro

be March. Since the date is past mi
- period. Could you correct this for F

the Chubb column for February.

Could you then send updated actual vs. budget, monthly income statement and balance sheet for

February?

PREMIUIICHARGES

CUSTOMARQ PACKAGE POLICY - 35889664
PAYMENT PLAN: 1PAY

POLICY RENEWED - TERM DATES: FEB 21 2011 - FEB 21 2012 $2
WORKERS COMPENSATION POLICY - 71738537
PAYMENT PLAN: QUARTERLY
PAYMENT PLAN; QUARTERL - TERM DATES: FEB 21 2010 - FEB 21 2011 $(t
COMMERGIAL AUTO POLICY - 73560909
PAYMENT PLAN: 1PAY
¢

POLICY RENEWED - TERM DATES: FEB 21 2011 - FEB 21 2012
STATE SURCHARGE

UMBRELLA POLICY - 76854162
PAYMENT PLAN: 1PAY
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POLICY RENEWED - TERM DATES: FEB 21 2011 - FEB 21 2012 Ht

SERVICE CHARGE
TOTAL PREMIUM/CHARGES s
Dave Kleshinski
Accounting Manager

White Oak Partners, Inc.

5150 E. Dublin Granville Road, Suite One
Westerville, Ohio 43081

Phone: 614-855-6793

Fax: 614-855-6795
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Del oache, Phil

From: Prudence Thompson [pt@egretconsulting.com]
Sent: Friday, August 13, 2010 10:09 AM
DeLoache, Phil

To:
Cc: jeramer@whiteoakpartners.biz
Subject: RE: New Confidential Search

Thanks Phil...we're going to lose our phones/server/email in about 2 minutes so I'll call Jim on Monday to introduce
myself and spec out the search, Eclipse shouldn’t be an issue, it's widely used, not sure of the local Houston market but

there’s only one way to find out!

ptions i emsil service

Prudence
Eriday, August 13 we will be vgdating and expanding our sarvers, We m
5

Fram: Deloache, Phil [mallto:Phil. Deloache@fs-electrical.com]
Sent: Friday, August 13, 2010 9:46 AM

To: Prudence Thompson
Cc: Jim Cramer (jcramer@whitecakpartners.biz)

Subject: New Confidential Search

Prudence,

As we discussed First SOURCE and White Oak Partners would like to begin a confidential search for a finance person who
generally would have the duties of @ company controller {title to be determined). The specifics of the position and your
contact.on this search will be Jim Cramer who is the CFO at White Oak Partners and | have copied him on this email.

Although most of the duties and needed skill sets will be provided by Jim, we will have a strong preference for someone
out of distribution who is already familiar with the Eclipse business system we run here at First SOURCE. As Activant
Eclipse Is a system widely used in all types of wholesale distribution | don't believe this reguirement should significantly

narrow the candidate pool.

So that you two can begin discussion | have provided Jim’s contact information below. We'll of course use the
récruitment agreement we already have in place between First SOURCE and Egret Consulting.

Thanks!
Phil

James P. Cramer

Chief Financial Officer

White Oak Partners, Inc.

5150 E. Dublin Granville Rd. Ste One
Westerville, OH 43081
614.855-1155
icramer@whiteogkpariners.com
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Deloache, Phil

Prudence Thompson [pt@egretconsulting.com]

From:

Sent: Monday, August 16, 2010 4:20 PM

To: jeramer@whiteoakpartners.com; Del.oache, Phil

Subject: finance role

Attachments: First Source EGRET CONSULTING AGREEMENT. pdf 1728R1-10028 First Source
8-16-2010 consulting.doc

Jim,

Thank you for your time this morning. As requested, I've included a copy of my
contract with First Source and the invoice for the engagement fee.

I assume this will be paid by First Source, so included Phil in this email. Based
on the declining fee scale, this search would be a fee of 28%. As always the
engagement fee will be applied to the final payment.

I've submitted the invoice under consulting services due to the confidentiality
of the search and the fact that I don't know if Irma would see it. Once received
I'11 craft your marketing plan and begin the recon on the search. I am confident
you will have the gquality and caliber of candidate you need within the timeframe
you've outlined. I'm available for any questions at my direct number 847-367-7126
or cell anytime at 847-373-0386 Thanks again and I look forward to continuing to

help First Source in their growth!

Prudence Thompson
The FIRST choice in recruiting for the electrical distributor

Recruiter, Egret Consulting Group

847-307-7126 pt@egretconsulting. com
http: //www, linkedin.com/in/electricaldistributorrecruiter




“Eqet
(Consulting Group

25687 Hiliview Court
Mundelein, IL. 60060
(847) 970-5949

Fax: (847) 870-5958
www.egretconsuiting.com

INVOICE

Bill to:

First Source Electrical
7930 Blankenship Drive
Houston, TX 77055
Attn: Phil DeLoache

Please refer questions to servicing office:

25687 Hillview Court
Mundelein, IL 60060
Phone: 847-970-5949
Fax: 847-970-5958

Authorized By Customer Ref. # Today's Date Invoice #
'Phil DeLoache JO 1728 8/13/2010 1728R1-10028
Service Position Site -Candidate Start Date Amount
Retainer Consulting Fee Houston 8/16/2010  $3,500.00

Terms: Due Upon Receipt

Thank you for the privilege of serving you.
We look forward to working with you again.

TOTAL DUE $3,500.00

Remit to:

Egret Consulting Group
25687 Hillview Court
Mundelein, IL 60060

Please reference invoice nember on payment.
Our Federal ID Numberis  36-4323115



Del.oache, Phil

T Hem

iz

From:
Sent:
To:

Cc:
Subject:

Patti,

Del.oache, Phil

Wednesday, January 05, 2011 3:22 PM
Patti Riordan

‘Jim Cramer'

Recruiter

Just finished meeting with Haydn of the Mergis Group and | believe he will be able to help us. He said because White
Oak was a client they would work with us for a 25% of annual compensation fee on this search. He indicated he had
identified a couple of candidates with experience working with our business system already and that he would have

candidates for me to interview the week of January 17%.

The only question where | would like some guidance is he inquired what beyond a college degree in accounting / finance
and relevant experience we required? If you or Jim have any specific requirements you would like to see on education,

certifications or experience let me know so | can advise Haden.

Thanks for the referral...

PR



Del oache, Phil

Del.oache, Phil

From:
Sent: Thursday, January 13, 2011 8:04 AM

To: 'Jim Cramer’; Patti Riordan

Subject: FW: Candidates

Attachments: Joseph Vrecenar resume 1.doc; George Fletcher resume 1.doc
Jim & Patti:

| received a number of resumes yesterday from the search firm Patti connected me with here in Houston and attached
are the top two they recommend. { would like for us to do this hire in partnership since | have fitile expertise in this area
and this position is a primary interface and will have lots of contact with White Oak Partners. Perhaps we can review the
resumes of all the candidates and have a short call tomorrow to discuss which ones to interview? U'm thinking an initial
phone interview with you guys and then I'll do personal interviews with the top 2 to 3 candidates...

I will be forwarding additional emails and resumes in the next few hours.

Thanks!
Phil

Front: Ditto, Haydn [mailto:HavdnDitto@mergisgroup.com]
Sent: Wednesday, January 12, 2011 5:16 PM

To: Deloache, Phil

Subject: Candidates

Phil,

How are you sir? Here are the first of the candidates | would like you to look at. | have a fewr that I'm sending. Joseph
V. has strarig background with the (Activant) software that {FS) operates or, He has been with Bison for a while and
they were just bought out so he was fald off In the end of 2010 and he worked on Activant the entire time. He has great
references. Everyone loved him at the company. George is also a great candidate. He's sharp, has excellent accounting
skills and | also like his personality. Very divect, yat easy to get along with. Let me know what you think. There are

more emazils on the way.
HD

Joseph Vrecenar

15+ years’ experience as a Controller/Accounting Manager
15+ years’ Activant Software experience

Activant Implementation management experience
Excellent tenure - not a job hopper

Hands on Manager

Process Improvement specialist

Small company experience

Distribution experience

Seeking 78-80k

George Fletcher

18+ years’ experience as an accounting managet/coniroller
Extensive software experience —~ Excel specialist



Small company expetience

Great personality — very direct — strong management experience
Very hands on

Extensive work with Payroll and Tax

Strong work with all aspects of the financials

Seeking 75-77k

Haydn Ditto
Recruitment Manager

The Mefgis Group
Your Bricge jor the Best Hire
10111 Richmond Ave.
Suite 100

Houston, Texas 77042
CELL (832) 264-2008

TEL (713) 273-7437

FAX (713) 976-7922

haydnditto@mergisgroup.com
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7930 Blankenship ~ Houston TX 77055

(date)

VIA HAND DELIVERY :

Ms. Irma Azuara

First Source Electrical ‘
7930 Blankenship
Houston, Texas 77055 !

Re: Notice of Termination for Cause of that Certain Employment Agreement i

Dated February 7, 2008, as Amended by that Certain Modification of 3
Employment Agreement Dated January 1, 2010 (collectively, the
"Employment Agreement") by and Between rma Azuara and First Source

_Electrical, LLC (the nCompany')

Dear Ms, Aznara:

Effective immediately, your employment with the Company is hereby terminated for \
cause pursuant to the terms and conditions of the Employment Agreement. Your material non-
performance and underperformance of your duties and responsibilities constitute grounds for
termination "for Cause" pursuant to Sections 4(c)(ii)(7) and (8) of the Employment Agreement.

As you are being terminated for Cause, you are entitled to accrued and unpaid Base
Salary through the date of this letter; provided, however, that the Company may offset any such
amount to the extent of any losses resulting, directly or indirectly, to the Company from your

conduct outlined above.

You are hereby advised that you shall continue to be bound by the confidentiality, non-
competition, non-disparagement and invention assignment provisions set forth in Sectjon 6 of the
Bmployment Agreement for the applicable time periods set forth therein. Please recall that
pursnant to such provisions, you shall not at any time hereafter, under any circumstances, use,
distribute, reproduce, disseminate or otherwise disclose Confidential Information (as such term is
defined in Section 6(a)(1) of the Employment Agreement) in any manner contrary to the best
interest of, detrimental to, or in competition with the Company'.

This letter shall also serve as the Company's request pursuant to Section 6(a)(iv) of the
Employment Agreement that you promptly retuin all tangible forms of Confidential Information
in yowr possession or control, including any copies thereof, including, without limitation, all
documents, memoranda, notes, analyses, compilations, studies and other wnitings whatsoever
prepated by your or on your behalf based upon, in any mannet, Confidential Information.

You are heteby further advised that, for a period of one (1) year from the date of this
Jetter, you shall not engage in any of the competitive actions enumetated in Section 6(b)(1) of the

{00037529-2}
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Employment Agreement, including, without limitation, engage in any business which is
competitive with the Company, or engage in any business which is engaged, directly or
indirectly, in the business of manufacturing and/or distributing of electrical products, in both
instances within or about the area of Houston, Texas. Further, you shall not at any time hereafter
make any statement, whether oral, in print, through electronic communication or otherwise,
relating or referring to the Company or its officers, managets or members, or any products or
services offered by the Company, that could be reasonably expected to disparage or impair the
goodwill, reputation or business of the Company, all as more fully set forth in Section 6(b)(ii) of
the Employment Agreement.

We regret that this action was necessary, and we wish you success in your future
endeavors.

Very truly yours,

5}\/\ U\\MQ} MIn~_

Michael J. Menzer

{00037529-2}
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From: Michele Souder
Sent: Thursday, May 13, 2010 9:50 PM
To: Jim Cramer

Cc: Dave Kleshinski

Subject: FSE Copper/Aluminum Wire

Jim:

EXHIBIT
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You and I went over the events that transpired in some detail, but just to summarize:
FSE over-purchased wire during late 2008 and/or early 2009.
We recognized the swing in inventory and actually inspected the warehouse at the time.

We assessed the decline in value and asked management to make an accounting entry.

~

Management did not make the entry.

It is possible that current pricing could mitigate the adjustment necessary, depending on what is actually in
inventory and what we paid for it. Prices have recovered a great deal in 2010.

See attached.

Michele

Page 2 of2
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From: Dave Kleshinski
Sent: Friday, May 21, 2010 10:13 AM

To: Jim Cramer

Subject: Revised FSE Inventory Summary with Reports ety
EXHIBIT

V
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Dave Kleshinski

Accounting Manager

White Oak Partners, Inc,

5150 E. Dublin Granville Road, Suite One
Westerville, Ohio 43081

Phone: 614-855-6793

Fax: 614-855-6795

Page 2 of 2



First Source Electrical — Houston, Texas
Inventory Reconciliation Summary
May 21, 2010

Summary :
On Tuesday, May 11, 2010, a visit was made to First Source Electrical to review the monthly GL closing

process and related Issuance of financial statements. For this process, supporting documentation was
" reviewed for balance sheet accounts. For the inventory account, the GL balance was compared to the
Summary Inventory Value report produced from Eclipse. This report was run on May 11, 2010.

For the month of April, the GL balance was $268,000 higher than the inventory valuation report.
February 2009 and April 2010 inventory valuation reports are enclosed. When asked about the large

discrepancy, Irma Azuara stated there has been a significant variance since January 2008. A summary of

monthly variances is shown below.

First Source Electrical

Inventory Reconcilation

month End l per GL |PerSubl edger,l Difference I Comment
12/531/2008 2,514,284 2,551,642 {37,359% Preliminary -Mac Adjustrment far entire amount
12431/2008 2,651,642 2,651,642 0 Final

173142009 Recorciiation nos available

22872009 2,572,022 2,373,085 198,925

3/3172009 2,716,823 2,520,770 186,053

473072005 2,500,254 2,350,143 150,150

573172008 2,363,207 2,188 741 181465

630/2008 2,105,573 1,813,762 I9%,804

77812009 2,228,211 2,024,210 204,00

873172008 2,450,114 2,243,108 208,005
8,/20/2009 2,245,792 2,008,943 235,348

104312000 2,473,955 2,242, 34% 251,854
11/30/2008 2,286,930 2,052,455 224,473
12/31/2008 2,018,421 1,742,200 276,215

%/31{2010 1,775,637 £,498,527 277,310
&4/30/2010 2,005,104 1,824,837 268,167



Additional Detail
Per Mark Jenson, approximately 40% of First Source Electrical sales are in copper wire so we carry a

sighificant amount of copper inventory. InJanuary 2009, copper fell to around $1.50 per pound from $3
per pound around September 2008, Our sales pricing for copper wire is set based on current market
conditions. This resulted in low or negative margins as inventory on hand carried a higher average cost.
To resolve the margin issue, the average weighted costs used to value inventory for select copper
products was adjusted down. While this may have corrected the margin issue, the resuit was lowering
the value of copper inventory which created the variances detailed above.

Contributing to the magnitude of this variance was the quantity of copper wire on hand during this -
period. On December 31, 2008, we had on hand 2,999,315 feet of product category CUROMEX-Copper
Wire-Romex. A review of the eleven available month end inventories for 2009, show the next highest
on hand amount was 2,263,372 feet in March 2009. The CUROMEX-Copper Wire-Romex product
summary account historically has a significant value on the inventory summary reports. This is one of

eight copper wire summary product accounts.

The correct method to lower inventory value would have been to perform a physical inventory of the
select items, compute the difference hetween current average costs and revised average costs and
apply the difference to the inventory to arrive at an inventory write down and resulting change to cost

of goods sold.

By only adjusting the average cost, the total amount of the decrease in inventory value remains on our

balance sheet.

In speaking with the Support Group at Activant Eclipse, manual changes or overrides to average cost are
noted in the system with an asterisk. However, you must look for these by product so research can be
done but is tedious. A formal request has been made to Activant Eclipse for a quote to write a report
that will show all manual adjustments or overrides to average costs for any given period of time. The
report request will also Include the Eclipse sign on of the person making the changes. A quote has not

been received at this time.

Conclusion
e Asa result of average cost changes, inventory was overstated on our balance sheet and cost of

goads sold was understated by approximately $200,000 in the first quarter of 2009.

o The inventory variance continued to increase throughout 2009 to be approximately $275,000 by
December 2009,

e We are working with Activant to further understand the Eclipse software and the impact of

changes to average costs.
¢ Either a prior period adjustment or a current year charge to earnings is necessary.
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ROSENBERG & SPROVACH
ATTORNEYS AT Law
3855 TIMMONS LANE, Suite 610
Houston, TEXAs 77027

{713} 980-8300

TELECOPIER: {713) 621-6670
GREGG M, ROSENBERG

GREGGOROSENBERGLAW.COM
B6OARD CERTIFIED: LABOR & EMPLOYMENT LAV
TEXAS BOARD OF LEGAL SPECIALIZATION

May 3, 2011

Mr. Phil DeLodche .
T'itst Source Electrical, LLC
7930 Blankenship Diive
Houston, Texas 77055

(Via CM/RRR - 70102780000286156605)
Re:  Irma Azuara
Dear Mr, DeLoache:

I am counsel to Trma Azuara and write in aceordance -with' Section 38, 001 of the Texas-
Civil Practice and Remedies Code to advise of her demand against First Sousce
Electrical, LLC, (“First Source or-“the company”) in an amount of at least $120,104.,00,

This amount represents one year worth of salary and her gas card allowance but is subject
to revision to account for other components of compensation. These other forms of
compensation are outlined in paragraph 4 (b) of the Modification of Employment
Agreement (“the agreement”) effective Janvary 1, 2010,

Ms. Azuara is also an investor in the company; having invested $100,000.00 of her
personal funds in Bxchange for Class ‘B stock as docymerited in -the Restricted Unit
Awerd Agreement: (“the stock agxeement) dated April 21, 2010. Despite repeated demand, -
Ms, Azaura has never been tendered her shares. Instedd, she ‘was.advised that because of
her termination, she forfeﬁed he1 stock,

Demand is hereby made for the payment of $120,104.00, repayment of her investment in
the company of $100,000.00 as well as the value of her Class B stock, same to be payable
no later than 30 days after your receipt of this letter, If you fail to make this tender within
this proscribed timeframe I will immediately take whatever measures I deem appropriate
to insure that my client’s interests are fully .and adequately protected. If litigation
commences, in '1dd1t10n to the p11n01pal amount due to'Ms. Azuara, she will also seek to
recover " all ‘reasonable and necessary court costs and, attorneys. fees incuired inthe
process,

EXHIBIT
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ROSENBERG & SPROVACH

Mz, Phil DeLoache
May 3, 2011
Page Two

I look forward to hearing from you or your representative as soon as reasonably possible
following your receipt and review of this letter,

\Y x{fuly yours,
REGG M, ROSENBERG

GMR/dim
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207 North Fourth Street Columbus, Ohio 43215
p: 614.469.1882 f: 614.469.1887
Christopher D, Adkinson

' H H‘I’ chrisadkinson@kephartfisher.com

H I May 12,2011

Via Certified Mail

Mr, Gregg M. Rosenberg
Rosenberg & Sprovach

3555 Timmons Lane, Suite 160
Houston, TX 77027

Re: Demand for Compensation for Ms. Irma Azuara
Dear Mr. Rosenberg:

Please be advised that this firm represents First Source Electrical, LLC (the “Company”).
We have received a copy of your letter to Mr. Phil DeLoache dated May 3, 2011 wherein you
demanded “the payment of $120,104.00, repayment of [Ms. Azuara’s] investment in the
Company of $100,000.00 as well as the value of her Class B stock.” While we find no merit in
your demands, we feel compelled to respond certain claims in your letter so that you may be
better informed about the events requiting the termination of your client should you choose to
take any additional measures against the Company on her behalf.

Though your letter never states as such, we can only assume by your demands that you
intend to dispute the fact that Ms. Azuara was properly terminated for Cause under the
Employment Agreement, Any such argument is wholly erroneous. It is simply indisputable that
the Company failed to achieve a net positive cash flow for two consecutive calendar quarters and
for the last full calendar year of Ms. Azuara’s employment therewith, events that by definition
gave the Company the requisite authority to terminate her for Cause. Events related to such
underperformance of Ms. Azuara in carrying out her duties also caused the Company to be in
breach of the First Capital Loan (as defined in the Employment Agreement), which also
constituted grounds for her termination for Cause. Additionally, Ms. Azuara’s role in the
falsifying of the Company’s financial reporting information and fraudulent manipulation of the
Company’s automated accounting and management systems, and her- subsequent failure and
refusal to rectify the same despite notice from the Company and multiple specific directives
given to her from the Company to do so, also constituted grounds for her termination for Cause
as well as grounds for actions against her personally which, to date, the Company has not
pursued. Given the totality of the circumstances that occurred during her employment with the
Company, there can be no question that Ms. Azuara was properly terminated for Cause. Given
such a clear determination of Cause, your demands for any amount of compensation for Ms.
Azuara are entirely baseless. Nevertheless, we will respond to each such demand.

With respect to your demand for payment of $120,104.00 for one year worth of salary
and Ms. Azuara’s gas card allowance, Ms. Azuara is not entitled to any such amount. Pursuant

{00051564-2) = :
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to Section 5(d) of that certain Employment Agreement dated February 7, 2008 by and between
Ms. Azuara and the Company (as amended by that certain Modification of Employment
Agreement dated January 1, 2010, collectively, the “Employment Agreement”), because Ms.
Azuara was terminated for Cause (as such term is defined in the Employment Agreement), she
was entitled only to accrued and unpaid Base Salary through the date of her termination, which
amount has been paid to Ms. Azuara. Your claim for compensation for Ms, Azuara under
Section 5(e) of the Employment Agreement (Section 4(b) of the Modification) is wholly without
merit due to the facts and circumstances necessitating Ms. Azuara’s termination.

With respect to your demand for the repayment of Ms. Azuara’s investment in the
Company of $100,000.00 “in [e]xchange for Class B stock,” Ms. Azuara is similarly not entitled
to any such amount, Ms. Azuara’s initial capital contribution to the Company of $100,000.00
entitled her to 12 Class A Units of the Company. Despite your assertions to the contrary, Ms.
Azuara has not demanded to be tendered her shares, though she has no right to make such a
demand of the Company in the first place, nor was she advised that she forfeited her *“stock”.
Ms. Azuara remains a member of the Company pursuant to that certain Amended and Restated
Limited Liability Company Agreement of the Company dated October 1, 2008 (as amended to
date, the “Operating Agreement”), and she remains entitled to the benefits, and bound by the
obligations, accorded to her interest therein, as the same has been modified and amended to date.
Though Ms. Azuara has no right under the Operating Agreement to demand the return of her
investment or to demand that the Company purchase her Units, the Company has the right, but
not the obligation, under the Operating Agreement to buy her Units back. In such event, the
purchase price the Company would pay for such interest would be equal only to the “Fair Value”
of her Units (as defined in the Operating Agreement), less discounts for minority ownership, lack
of marketability, lack of control and other transfer restrictions, which is a figure far less than the
amount of her initial investment.

With respect to your demand for the repayment to Ms. Azuara of “the value of her Class
B stock,” again she is entitled to no such repayment. The Class B Units referenced in your letter
were granted to Ms. Azuara pursuant to that certain Restricted Unit Award Agreement dated
April 21, 2010 (the “Class B Agreement”) and not purchased by her in connection with her
initial investment in the Company as stated in your letter. Pursuant to the Class B Agreement,
Ms. Azuara’s Class B Units were immediately and automatically forfeited upon her termination
of employment with the Company “for any reason whatsoever.” Regardless of any attempted
insinuation that Ms. Azuara was not propetly terminated for Cause, your demand for any amount
related to the Class B Units is untenable and without merit.

Thank you for your attention to this matter. Please direct any and all future
correspondence on this matter to my attention.

Very truly yours,

Stopher D. Adkinson

ce: Phil DeLoache

{00051564-2}
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207 North Fourth Street Columbus, Ohlo 43215
p: 614.469.1882 f: 614.469.1887

Christopher D, Adkinson
chrisadkinson@kephartfisher.com

il

U

- August 30, 2012

VIA Federal Express

Ms. Irma Azuara
5324 Trout Line Lane
Rosenberg, TX 77471

Re:  Buy-Back Notice Pursuant to Section 8.8 of the Amended and Restated
Limited Liability Company Agreement of First Source Electrical, LLC dated
October 1,2008 (the “Operating Agreement”)

’Dear Ms. Azuara;

On behalf of First Source Electrical, LLC (the “Company”), you are hereby advised that
the Company is exercising its right, granted to it by Section 8.8 of the Operating Agreement, to
purchase all of your 12 outstanding Class A Units of the Company for their Fair Value, as

- determined by the Board of the Company pursuant to Section 8.8.

In determining the Fair Value of your Units under Section 8.8(b) of the Operating
Agreement, the Board is authorized to “... make all of the determinations necessary to calculate
Fair Value, including, without limitation, discounts for a minority ownership position, lack of
marketability, lack of control, market blockage, security law or other transfer restriction.” And
further, “[a]t the Company’s option the purchase price [i.e., the Fair Value as determined by the
Board] may be paid pursuant to a note that accrues interest at the minimum annual rate necessary
to avoid imputed interest and that provides for its balance to be paid in four (4) equal annual
installments commencing on the first anniversary of the closing ...”. Enclosed herewith please
find the Board’s determination of the Fair Value of your Units which, after a discount factor of
thirty percent (30%), is Two Thousand Sixty-Seven and No/100 Dollars ($2,067.00) (the
“Discounted Value”),

In lieu of paying you the Discounted Value for your Units in equal installments over the
next five (5) years, the Company is prepared to pay you the full value of your Units (Two
Thousand Nine Hundred Fifty-Three and No/100 Dollars ($2,953.00) (the “Full Value”) in one
lump sum payment in exchange for your execution of the enclosed Transfer, Assignment and
Assumption Agreement (the “Transfer Agreement”) which will serve to evidence the purchase of
your Units by the Company pursuant to this notice. We have enclosed a self-addressed, stamped
envelope for you to return the executed Transfer Agreement to my attention. The Company will
deliver a check to you for the Full Value and an executed counterpart of the Transfer Agreement
within five (5) business days of my receipt of the executed Transfer Agreement. '

{00097322-2)
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Please note that, under Section 8.8(a) of in the Operating Agreement, the closing of the
Company’s purchase of your Units is required to occur within thirty (30) days from the date of
this letter. As such, please execute the Transfer Agreement and return it to my attention in the
enclosed envelope on or before September 29, 2012, The closing date shall be the date on which
we receive back from you an executed copy of the Transfer Agreement,

In the event that we do not hear from you and/or receive the executed Transfer
Agreement by September 29, 2012, the Company, at its option, may send to you a promissory
note in the amount of the Discounted Value for the purchase of your Units, payable in four (4)
equal annual installments commencing on September 29, 2013. In that event, the Company’s
purchase of your Units will be deemed to be closed as of September 29, 2012,

Please feel free to contact me if you have any questions or concerns,

Very trul yburs, — .

Enclosures.

ce: Michael J. Menzer
James P, Cramer

{00097322-2)
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TRANSFER, ASSIGNMENT AND ASSUMPTION AGREEMENT

THIS TRANSFER, ASSIGNMENT AND ASSUMPTION AGREEMENT (this “Agreement”) is
made and entered into to be effective as of September ____ 2012 (the “Effective Date”) by and between
FIRST SOURCE ELECTRICAL, LLC, a Delaware limited liability company (the "Company”), and IRMA
AZUARA, an individual (“Assignor"), under the following circumstances:

RECITALS:

WHEREAS, Assignor is a former employee of the Company and a current member of the
“Company” holding 12 Class A Units of the Company;

WHEREAS, the Company’s members, business and affairs are governed by that certain Amended
and Restated Limited Liability Company Agreement dated as of October 1, 2008, as amended to date
(collectively, the "Company Agreement");

WHEREAS, pursuant to the Company Agreement, the Company has the right to purchase all of
Assignors Units for their Fair Value (the “Buy-Back Right”); ,

WHEREAS, pursuant to that certain written notice from the Company to Assignor dated August 24,
2012 (the “Buy-Back Notice”), the Company exercised its Buy-Back Right; and

WHEREAS, the Company and Assignor now desire to evidence the transfer and assignment by
Assignor, and the assumption by the Company, of all of Assignor’s Units of the Company (the "Assigned
Units") pursuant to the Buy-Back Notice.

NOW, THEREFORE, for and in consideration of the mutual representations and agreements herein
set forth, and other valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the
parties hereby agree as follows:

L. Incorporation of Recitals. The parties hereby acknowledge and agree that the recitals set
forth above are true, accurate and complete in all respects, and the same are hereby incorporated into this
Agreement in their entirety as if fully rewritten herein.

2, Definitions. All capitalized words not otherwise defined herein shall have the meanings
assigned to such words in the Company Agreement.

3. Transfer and Assignment of the Assigned Units. Assignor hereby irrevocably grants,
bargains, sells, transfers, assigns, conveys and sets over to the Company all of Assignor’s right, title, and
interest in and to the Assigned Units, including, without limitation, all of Assignor's right to receive
distributions, assets, profits, losses, income, gain, deductions or credits, and all voting, consent and other
rights associated with the Assigned Units under the Company Agreement.

4. Assumption of the Assigned Units. Assignee hereby accepts the Assigned Units and assumes
and agrees to perform all of the obligations and liabilities associated therewith.

5. Representations and Warranties, Assignor hereby represents and warrants to the Company
that she owns the Assigned Units free and clear of all liens, pledges, charges and encumbrances of every kind,
character or description whatsoever, and that she has the legal right and authority to transfer the Assigned

Units to the Company,
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6. Payment for the Assigned Units. Within five (5) business days of the Company’s receipt ofa
copy of this Agreement executed by Assignor, the Company shall deliver a check to Assignor in the amount
. of Two Thousand Nine Hundred Fifty-Three and No/100 Dollars ($2,953.00).

7. Authorization and Consent. The parties hereby irrevocably consent to, and authorize the
Company to undertake, all actions necessary to accomplish the transfer and assignment to, and the assumption
by, the Company of the Assigned Units as of the Efféctive Date, and to have such transfer, assignment and
assumption reflected in the books and records of the Company.

8. Waiver of Non-Compliance. The parties to this Agreement hereby irrevocably waive any
non-compliance with the terms of this Company Agreement and/or the Delaware Limited Liability Company
Act, as amended and applicable, in connection with the foregoing transfer, assignment and assumption of the
Assigned Units.

9, Miscellaneous.

a. Entire Agreement. This Agreement constitutes the entire understanding of the
parties with respect to the subject matter hereof, This Agreement may be amended or modified only
by a writing executed by all parties hereto.

b. Binding Effect. This Agreement shall be binding upon the legal representatives,
heirs, successors, and assigns of the respective parties.

c. Counterparts; Facsimiles. This Agreement may be executed in one or more
counterparts, all of which shall be considered one and the same Agreement, binding on all parties,
notwithstanding that all parties are not signatories to the same counterpart. Facsimile and/or email
signatures shall be binding upon the parties and have the same effect as original signatures,

d. Severability. The parties agree that if any part, term, or provision of this Agreement
shall be found illegal and unenforceable by any court of law, the remaining provisions shall be
severable, valid, and enforceable in accordance with their terms.

IN WITNESS WHEREOF, the parties have executed and delivered this Agreement as of the Effective
Date.

ASSIGNOR;

Irma Azuara
COMPANY:

FIRST SOURCE ELECTRICAL, LLC, a Delaware
limited liability company )

By:

Michael J. Menzer, Manager

{00097330-2)
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207 North Fourth Street Columbus, Ohio 43215
p: 614.469.1882 f: 614.469.1887

Christopher D, Adkinson
chrisadkinson@kephartfisher.com
B October 10, 2012

VIA Federal Express

Ms, Irma Azuara
5324 Trout Line Lane
Rosenberg, TX 77471

Re:  Payment in Full for all Units Pursuant to Section 8.8 of the Amended and
Restated Limited Liability Company Agreement of First Source Electrical,
LLC dated October 1, 2008 (the “Operating Agreement”)

Dear Ms. Azuara:

‘ On behalf of First Source Electrical, LLC (the “Company”), enclosed herewith please
find a check in the amount of Two Thousand Sixty-Seven and No/100 Dollars ($2,067 .00). As
we informed you in our letter dated August 30, 2012 (the “Buy-Back Notice”), this amount
represents the Fair Value of all of your Units of the Company, as determined by the Board of the
Company pursuant to Section 8.8 of the Operating Agreement.

In lieu of delivering you the promissory note, as such right is reserved to the Company in
Section 8.8. and as we referenced in the Buy-Back Notice, the Company has determined to pay
you the full Fair Value amount in one lump sum. With your receipt of this notice and payment,
the Company considers this matter closed and your Units transferred.

Please feel free to contact me if you have any questions or concerns.

Enclosures

cc: Michael J. Menzer
James P. Cramer
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CAUSE NO. 2011-70575

IRMA AZUARA, § IN THE DISTRICT COURT OF
Plaintiff, g
V. g HARRIS COUNTY, TEXAS
FIRST SOURCE ELECTRICAL, LLC, 2
Defendant. 2 61ST JUDICIAL DISTRICT
ORDER

Pending before the Court is Defendant’s Motion for Summary Judgment. After
considering the pleadings, the motion, brief in support, any response thereto, affidavits, and
legally competent summary judgment evidence, the Court GRANTS Defendant’s Motion for
Summary Judgment in its entirety, and Plaintiff’s suit is DISMISSED WITH PREJUDICE to
the refiling of the same, and Plaintiff Irma Azuara is directed to take nothing by way of her
claims in this suit.

All relief not specifically granted is hereby DENIED.

SIGNED THIS DAY OF ,2013.

JUDGE PRESIDING
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