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MICHAEL “MIK” HEWITT

• Called about his termination from Helix Energy Solutions, an offshore oil 
company

• “How were you paid?”

“Worker Who Defied OT Views Talks Wage Rights, Legal Row” Law360, Dec. 1, 2021



FLSA – WHAT’S A DAY RATE?



FAIR LABOR STANDARDS ACT (“FLSA”) BASICS

• Unless exempt, employees are entitled to overtime. The most familiar 
exemptions are the Executive, Administrative, or Professional Exemptions 
(“EAP” Exemptions).

• The EAP Exemptions generally require three things:
• The employee have the duties of an exempt executive, administrative, or professional 

employee. There is a relaxed duties test for high earners (then $100,000 per/yr, now 
$107,432 per/yr)

• The employee is paid on a salary basis (the “salary basis” test)

• The salary is over a certain level (then $455 a week, now $684 a week) 



EAP SALARY BASIS TEST EXCLUSIONS

• Some EAP exemptions do not require payment on a salary basis.

• For example, these employees may still be exempt even if they aren’t paid 
a salary: 

• Lawyers, doctors, teachers, outside sales employees, motion picture 
industry employees, certain business owners

• Mr. Hewitt worked in none of those jobs.  He had to be paid a salary to be 
exempt.



FLSA – WHAT’S A SALARY?



SO THIS IS EASY, RIGHT?

• Filed suit August 2017 and I kept it simple:



DEPOSITIONS HELPED

• From Company’s HR Director:



DEPOSITIONS HELPED (CONT’D)

• From the same HR Director:



DISASTER NO. 1:  
IN A DIFFERENT CASE, JUDGE LAKE DISAGREES

• Jeff Faludi sued for overtime because he was paid a day rate of $1,000 a 
day.  The day rate was over the FLSA’s salary level test of $455 a day.

Faludi v. US Shale Sols. LLC, No. CV H-16-3467, 2017 WL 5969261, at *10 (S.D. Tex. Nov. 30, 2017).



DISASTER NO. 2:  WE LOSE

Hewitt v. Helix Energy Sols. Group, Inc, No. 4:17-CV-2545, 2018 WL 6725267, at *3 (S.D. Tex. Dec. 21, 2018) 



APPEAL TO FIFTH CIRCUIT TIME

Hewitt v. Helix, Case No. 19-20023 (5th Cir.) (opening brief filed Apr. 24, 2019 at 4-5)



DISASTER NO. 3:  FALUDI LOSES IN FIFTH CIRCUIT

Faludi v. U.S. Shale Sols., L.L.C., 936 F.3d 215, 219 (5th Cir. 2019), as revised (Aug. 22, 2019).



I WON THE DISSENT

Faludi v. U.S. Shale Sols., L.L.C., 936 F.3d 215, 222 (5th Cir. 2019), as revised (Aug. 22, 2019) (Ho, J. Dissenting)



HE GETS IT

Faludi v. U.S. Shale Sols., L.L.C., 936 F.3d 215, 222 (5th Cir. 2019), as revised (Aug. 22, 2019) (Ho, J., Dissenting)



DISASTER NO. 4:  
THE FRAP 28J LETTER (SEPT. 24, 2019)



THE FRAP 28J LETTER (SEPT. 24, 2019)



TRIUMPH (FEB. 14, 2020) (OPINION WITHDRAWN)

Faludi v. U.S. Shale Sols., L.L.C., 950 F.3d 269, 271, 275 (5th Cir. 2020)



TRIUMPH (CONT’D)

Faludi v. U.S. Shale Sols., L.L.C., 950 F.3d 269, 277 (5th Cir. 2020) (Ho, J. , Concurring)



FIRST WIN:  3-0 (NO ORAL ARGUMENT)
(APRIL 20, 2020)

Hewitt v. Helix Energy Sols. Group, Inc., 956 F.3d 341, 342 (5th Cir. 2020).



FIRST WIN:  3-0 (CONT’D)

Hewitt v. Helix Energy Sols. Group, Inc., 956 F.3d 341, 342 (5th Cir. Apr. 20, 2020).



HELIX FILES PETITION FOR REHEARING WITH AMICI



DISASTER NO. 5: 
PANEL RECONSIDERATION (AUGUST 12, 2020)



DEPARTMENT OF LABOR WEIGHS IN

Department of Labor, Wage & Hour Division Op. Letter FLSA 2020-13 (Aug. 31, 2020)



ORAL ARGUMENT 1 (SEPT. 9, 2020) 
(ABRIDGED & EDITED)



Hewitt v. Helix Energy Sols. Group, Inc., 983 F.3d 789, 797 (5th Cir. 2020)

SECOND WIN:  2-1
(DECEMBER 21, 2020)



SECOND WIN:  2-1 (CONT’D) - DISSENT

Hewitt v. Helix Energy Sols. Group, Inc., 983 F.3d 789, 802-09 (5th Cir. Dec. 21, 2020) (Wiener, J., Dissenting)



SECOND WIN:  2-1 (CONT’D) - DISSENT



SECOND WIN:  2-1 (CONT’D) - CONCURRENCE

Hewitt v. Helix Energy Sols. Group, Inc., 983 F.3d 789, 797-802 (5th Cir. Dec. 21, 2020) (Ho, J., Concurring)



ANOTHER EN BANC PETITION WITH AMICI



DISASTER NO. 6;
EN BANC REVIEW GRANTED (MARCH 9, 2021)



ORAL ARGUMENT 2 (MAY 25, 2021) 
(ABRIDGED & EDITED)



Hewitt v. Helix Energy Sols. Group, Inc., 15 F.4th 289, 298 (5th Cir. 2021)

THIRD WIN:  12-6
(SEPT. 9, 2021)



Hewitt v. Helix Energy Sols. Group, Inc., 15 F.4th 289, 304-17 (5th Cir. 2021)

THIRD WIN:  12-6 (CONT’D)
(FIRST DISSENT)



Hewitt v. Helix Energy Sols. Group, Inc., 15 F.4th 289, 317-323 (5th Cir. 2021)

THIRD WIN:  12-6 (CONT’D)
(SECOND DISSENT)



Hewitt v. Helix Energy Sols. Group, Inc., 15 F.4th 289, 298-304 (5th Cir. 2021)

THIRD WIN:  12-6 (CONT’D)
(CONCURRENCE BY JUDGE HO)



PETITION FOR CERTIORARI --
WITH A SURPRISE (JAN. 7, 2022)



WHO IS PAUL CLEMENT?



I DECIDE TO PLAY IT STRONG 
(FEB. 3, 2022)



INCOMING AMICUS BRIEFS (A/K/A GREEN BRIEFS)



DISASTER NO. 7:  
RESPONSE REQUESTED



DISASTER NO. 8:  
I HIRE A PRINTER AND TRY TO DO IT MYSELF



DISASTER NO. 9: CERT. GRANTED
WHAT DO I DO NOW?



IMMEDIATE ISSUES

•Do I bring on a prominent law firm?  

•How do I get the Department of Labor involved?

• Can I come up with some so-called Green Briefs?



THE LAW FIRM ISSUE



THE DOL ISSUE

• I learn you don’t go to the DOL.  You have to meet with the Solicitor 
General’s Office.

• Lots of discussion about how to arrange a meeting.

• Then, out of the blue, Tony Yang calls me.  I had no idea who he was.



SO WHO IS TONY YANG?

• Assistant to the Solicitor General

• Hired by Paul Clement

• 30+ oral arguments before SCOTUS

• Super intelligent



WHAT ABOUT AMICI?

•Many ideas kicked around.

•We landed on asking nurses group to consider filing.

•Nurses could lose pay by an adverse ruling



DO I ARGUE THIS CASE?
THE 23-PAGE SUPREME COURT STYLE GUIDE



FLSA ARCANA
HISTORICAL REGULATIONS



FLSA ARCANA (CONT’D)
DOL REPORTS & RECOMMENDATIONS



FLSA ARCANA (CONT’D)
DOL AGENCY OPINIONS



FLSA ARACANA (CONT’D)
DOL FIELD OPERATION HANDBOOKS



FLSA ARCANA (2004 REGULATIONS)



FLSA ARCANA
(CASE LAW – A LOT OF CASE LAW)



DECISION REACHED

• I will argue.  Sam will be Counsel of Record.

• Two tips in the style guide are ever present on my mind:



PETITIONERS’ BRIEF (JULY 15, 2022)



MORE AMICI



GOOD NEWS / BAD NEWS

• Good news:  Nurses are on board.

• Bad news:  No news from Tony and SG’s office. 



AUGUST 22, 2022:  SG ON BOARD

• Good news:  SG is in!

• Bad news:  Brief is due in 9 days.  What if there are 
disagreements?

• Good/Bad News:  My oral argument time is reduced from 35 to 
20 minutes.



RESPONDENT’S BRIEF (AUG. 31, 2022)
LOTS OF DRAFTS, BUT SAM AND GINA BRING IT HOME



AND WE HAD SUPORT (SEPT. 7, 2022)



PETITIONERS’ REPLY (SEPT. 30, 2022)

• Aggressive as far as these things go.



ORAL ARGUMENT ON OCTOBER 12

• I fly to D.C. on October 2.

• First moot court is October 3.



IT’S ALL ABOUT THE FIRST TWO MINUTES



MOOT COURTS – A HORRIBLE EXPERIENCE

• I failed to have one good moot court

• At my first moot court, a lawyer told me I wasn’t going to get there.

• Everyone talked about how much they loved Paul Clement.

• I receive a lot of conflicting advice.

• I was into a routine, wake up, fail, work at what I got wrong, repeat.



OH YEAH, AND OPPOSING COUNSEL GIVES AN 
INTERVIEW



HOW SCOTUS IS DIFFERENT

• Nothing is set in stone:  Law or Procedure.

• It doesn’t matter how matter how many Circuits agree with you, or that you have 
every case in the country on your side.  

• It doesn’t matter if there is no Circuit split.

• Only first principles matter.  I have to be ready on the statute.  I have to be ready 
on Auer.  I have to be ready on everything.

• It’s not about who is right on the regulations.  You have to know the Constitution, 
the statute, its purpose, the regulations, administrative law, waiver, etc.  



AND THEN ALL THE ATTENDANT ISSUES

• Constant requests for tickets.

• Paying clients who knew what I was doing but just had “5 
minute” questions.

• Sketch artist?



MY SANCTUARY, THE ROOF



LAST MOOT COURT (OCTOBER 10)

• Debates ensue over challenging points of law.

• Rex and I then talk for hours about concepts behind the law. 
Why do we do this?  Why does it say this?  If it means this, why 
wasn’t it written this way?



OCTOBER 11, 2022:  ONE-DAY REMAINING

• I forced myself to have a good night’s sleep.

• My kids flew in with my paralegal but I didn’t see them.

• Spent day rewriting my 2 minute into endlessly and about 6-8 
hours of moot courting with Rex and Gina.



ORAL ARGUMENT (OCTOBER 12, 2022) (CONT’D)

• Check in and sent to ante-room.  No phones.

• Lots of important busts and paintings.

• Sam and I enter the ante-room for attorneys.  All the lawyers there 
are multiple SCOTUS advocates.

• I get in line to shake Mr. Clement’s hand.

• I am walked into the Court, wait for the other argument to go, and 
wait for my case to be called.



ORAL ARGUMENT (OCTOBER 12, 2022) (CONT’D)

• First case goes 2 hours. 

• After our case, Paul Clement starts.  No notes.

• Sam passes me a note telling me I’m ready.



OCTOBER 12, 2022: THE ARGUMENT 
(EDITED & ABRIDGED)



PICTURES



FOURTH WIN (FEB. 22, 2023)
(6-2-1 OR 7-2 DEPENDING ON HOW YOU COUNT)



FOURTH WIN (FEB. 22, 2023)
(6-2-1 OR 7-2 DEPENDING ON HOW YOU COUNT)

Helix Energy Sols. Group, Inc. v.  Hewitt, 598 U.S. ___, ___, 143 S. Ct. 677, 682 (2023).





WALL STREET JOURNAL! (FEB. 23, 2023)



THE SKETCH



SUPREME SURPRISE

HOW A TEXAS EMPLOYMENT LAWYER FOUND 
HIMSELF BEFORE THE U.S. SUPREME COURT

Ed Sullivan
Oberti Sullivan LLP
712 Main Street, Suite 900
Houston, TX 77002
(713) 401-3557
ed@osattorneys.com


